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Judicial review has long been characterized by constitutional scholars as
countermajoritarian and antidemocratic. This Article employs insights from
political science and game theory to argue that the opposite is true: judicial
review supports popular sovereignty by mitigating the principal-agent problem
that lies at the heart of democratic government. In a system of constitutional
government premised upon popular sovereignty, the government acts as the
agent of the people and is supposed to exercise power consistent with the terms
and conditions imposed by the people in the form of a constitution. But the
interests of principal and agent may diverge: those entrusted with public power
may seek to seize more power than has been given them or to turn the power
they have been given against the people themselves. The people thus face the
challenge of asserting effective control over a potentially treacherous govern-
ment, and they cannot meet this challenge without first overcoming two poten-
tially serious obstacles. One is an information problem: the people cannot
respond to bad behavior by the government if they remain unaware of that
behavior. Another is a coordination problem: even if the people acting together
are capable of replacing the government, such action may require widespread
coordination that can be difficult to achieve.

Courts that engage in judicial review perform monitoring and coordinating
functions that help the people to solve both of these problems. First, a court
engaged in judicial review serves the function of a whistleblower or fire alarm:
it provides the people with reliable, low-cost information about whether their
government has overstepped the bounds of its delegated power. Second, courts
can coordinate popular action against usurping governments. People are un-
likely to act openly against a tyrannical government unless they believe that
others will act as well. They are therefore in need of a highly public signal that
creates such beliefs on a large scale. A court can provide such a signal by
ruling publicly against the government. The fact that constitutional courts
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perform monitoring and coordinating functions helps, in turn, to solve the
puzzle of why governments obey them, notwithstanding the fact that they lack
the power of either the purse or the sword. The ability of a court to mobilize the
people against the government means that government disobedience of the
court’s decisions carries potentially severe consequences.

This account has important empirical implications that directly contradict the
conventional wisdom about the purported relationship between judicial legiti-
macy and judicial power. In particular, it is often thought that courts jeopardize
their legitimacy, and thus their power, by rendering unpopular decisions. The
theory proposed here suggests, however, that the opposite may be true. When a
court renders an unpopular decision that nevertheless receives widespread
compliance, it generates and reinforces strategic expectations about its efficacy
in future cases. Thus, the successful exercise of judicial power in the face of
opposition or criticism merely begets even more judicial power. The theory also
helps to explain both judicial independence and public support for the courts in
the face of decisions that may sometimes defy the wishes of a majority: because
constitutional courts perform a watchdog function, the people have reason to
support their independence even if specific judicial decisions happen to be
unpopular.
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INTRODUCTION

This Article proposes a theory of judicial power that addresses two difficult
and seemingly disparate questions about judicial review. First, why do political
actors, such as presidents and legislatures, comply with acts of judicial review
that limit their power? Second, is the relationship between judicial review and
popular rule necessarily an antagonistic one?

The first question is a difficult one because courts lack any obvious means of
enforcing their decisions against other government actors. Insofar as they lack
enforcement power, however, constitutional courts engaged in the exercise of
judicial review are hardly unique. Throughout history, courts have thrived under
circumstances in which state enforcement of judicial decisions has been nonex-
istent or impossible. The Icelandic courts of the tenth through thirteenth centu-
ries functioned within a system of government that lacked any executive or
police apparatus.' The merchants of medieval Europe who acted as private
judges in applying the lex mercatoria were backed by no state apparatus at all.”
The decisions of the alcalde, the government official responsible for hearing

1. See THRAINN EGGERTSSON, Economic BEHAVIOR AND INstiTUTIONS 306 (1990) (noting that early
Icelandic society had legislative and judicial bodies, but no executive branch with a monopoly on the
legitimate use of force); WiLLIAM IAN MILLER, BLOODTAKING AND PEACEMAKING: FEUD, LAW, AND SOCIETY
IN SAGA IcELAND 228-47 (1990) (seeking to explain why the inhabitants of medieval Iceland made
frequent resort to the courts, notwithstanding the absence of “any state enforcement mechanism”);
David Friedman, Private Creation and Enforcement of Law: A Historical Case, 8 J. LEGAL STup. 399,
401, 404-06 (1979) (describing how the Icelandic legal system developed “without any central
authority” capable of enforcing judgments); Tom Ginsburg & Richard H. McAdams, Adjudicating in
Anarchy: An Expressive Theory of International Dispute Resolution, 45 WM. & Mary L. Rev. 1229,
1241-42 (2004); Richard A. Posner, Medieval Iceland and Modern Legal Scholarship, 90 Mich. L.
REv. 1495, 1496-98 (1992) (reviewing MILLER, supra).

2. See AVNER GREIF, INSTITUTIONS AND THE PATH TO THE MODERN ECONOMY: LESSONS FROM MEDIEVAL
TrADE 315-49 (2006) (concluding that trade relations in medieval Europe reflected the operation of a
“community responsibility system” sustained in part by the “imperfect monitoring” that courts per-
formed with respect to traders); Paul R. Milgrom et al., The Role of Institutions in the Revival of Trade:
The Law Merchant, Private Judges, and the Champagne Fairs, 2 EcoN. & PoL. 1, 2-5 (1990) (arguing
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legal disputes in nineteenth-century Mexican California, were not subject to
enforcement in civil cases.” International courts, such as the International Court
of Justice, have no plausible means of enforcing their judgments in interstate
disputes.”

Today’s constitutional courts, from the German Bundesverfassungsgericht to
the Supreme Court of the United States, are not in precisely the same position as
the courts of medieval Iceland or the alcalde of Mexican California. Their
situation is, instead, even more precarious. The problem that they face is not
merely that they lack the power of either the purse or the sword.” It is, rather,
that they place themselves in direct opposition to powerful actors who do wield
the purse and the sword.® Constitutional courts that engage in judicial review
make it their business to rule against the very institutions of government with

that the role of private judges in transmitting information about past behavior gave traders an incentive
to obey their judgments).

3. See GRrEIF, supra note 2, at 213—16 (noting that “the state did not enforce commercial contracts,”
and arguing that the judgments of the alcalde nevertheless generated contractual compliance and social
order by providing the information necessary for a “multilateral reputation mechanism” to operate);
Davip J. LancuM, LAw AND COMMUNITY ON THE MEXICAN CALIFORNIA FRONTIER: ANGLO-AMERICAN
EXPATRIATES AND THE CLASH OF LEGAL TRADITIONS, 18211846, at 14647, 185-86, 273 (1987) (describ-
ing the sorry inability of the local Mexican courts to enforce agreements or debts); Karen Clay, Trade,
Institutions, and Credit, 34 EXPLORATIONS EcoN. Hist. 495, 503-09 (1997) (hypothesizing that the
judgments of the alcalde in civil cases, though not subject to government enforcement, nevertheless
influenced behavior by spreading information, publicizing errant behavior, and “linking past behavior
and future interaction”).

4. See Ginsburg & McAdams, supra note 1, at 1233-34, 131011 (observing that the International
Court of Justice lacks enforcement power yet renders judgments that are obeyed approximately seventy
percent of the time); Richard H. McAdams, The Expressive Power of Adjudication, 2005 U. ILL. L. REv.
1043, 1103 & n.196 (surveying the literature on the extent to which national governments comply with
the rulings of international tribunals).

5. See, e.g., Baker v. Carr, 369 U.S. 186, 267 (Frankfurter, J., dissenting) (“The Court’s authority—
possessed of neither the purse nor the sword—ultimately rests on sustained public confidence in its
moral sanction.”); THE FEDERALIST No. 78, at 433 (Alexander Hamilton) (Clinton Rossiter ed., 1961)
(“The judiciary ... has no influence over either the sword or the purse; no direction either of the
strength or of the wealth of the society, and can take no active resolution whatever. It may truly be said
to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of
the executive arm even for the efficacy of its judgments.”); MARTIN SHAPIRO, COURTS: A COMPARATIVE
AND PoriticaL AnavLysis 13 (1981) (“Courts, we are repeatedly and rightly told, have neither the purse
nor the sword.”).

6. See Dieter Grimm, Judges in Contemporary Democracy: An International Conversation, in
JUDGES IN CONTEMPORARY DEMOCRACY: AN INTERNATIONAL CONVERSATION 17, 26 (Robert Badinter &
Stephen Breyer eds., 2004) (“It is the specific weakness of constitutional courts that the power is in the
hands of those who are affected by their decisions.”); McAdams, supra note 4, at 1104 (identifying
constitutional review—and, indeed, all litigation against the government—as an example of “sanction-
less adjudication” that raises the “intriguing positive question” of how “courts succeed in getting other
branches to comply with their decisions”); id. at 1119 n.241 (observing that “domestic courts engaged
in constitutional review” face the challenge of securing the compliance of the very branches of
government on which they are dependent, and suggesting that they generate this compliance by
avoiding decisions that the other branches might ignore); Matthew C. Stephenson, “When the Devil
Turns . ..”: The Political Foundations of Independent Judicial Review, 32 J. LEGaL STup. 59, 60 (2003)
(asking why the branches of government that control “the money and guns” would ever choose to obey
the branch that controls neither).
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the power to enforce judicial rulings. To put the question bluntly: “Why would
people with money and guns ever submit to people armed only with gavels?””’
The second question—that of the supposed antagonism between judicial
review and popular rule—is all too familiar to scholars of American constitu-
tional theory. The view that the two are mutually incompatible, though domi-
nant today, has not always prevailed: as a historical matter, it was once common
to encounter majoritarian arguments in favor of judicial review. From the late
eighteenth century through the mid-nineteenth century, state courts often charac-
terized judicial review not as an obstacle to the popular will, but rather as a
means of protecting the people from abuses of power by their own govern-
ment.® Delegates to state constitutional conventions, meanwhile, offered similar
reasoning in support of energetic judicial review by popularly elected judges.’
Since then, however, the view that judicial review protects popular majorities
from government abuse has fallen on hard times. In its place, the notion that
judicial review poses a “counter-majoritarian difficulty,” in Alexander Bickel’s
words, ' has become the foundation upon which contemporary American consti-
tutional theory rests.'" In striking down the acts of elected officials, Bickel
argued, the Supreme Court “exercises control, not in behalf of the prevailing
majority, but against it.”'*> Constitutional theory has since been dominated by
the questions of whether and when it is appropriate for judges to overrule the
will of a governing majority, and “how . .. the other branches of government
and individuals regulated by the Court [are] to keep the justices in their

7. Stephenson, supra note 6, at 60.

8. See Jed Shugerman, The People’s Courts: The Rise of Judicial Elections and Judicial Power in
America (Sept. 9, 2008) (unpublished Ph.D. dissertation, Yale University) (on file with author).

9. See id. (describing the arguments offered by state constitutional delegates in New York, Illinois,
Kentucky, Virginia, Ohio, and Maryland in favor of electing state judges and enhancing the indepen-
dence of state courts from governors and legislators alike).

10. ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF
Porirics 16 (2d ed. 1986).

11. See, e.g., 1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw § 3-6, at 302—11 (3d ed. 2000)
(observing that, for decades, “many of the most prominent, and most skillful, constitutional theorists
[have] treated the question of the legitimacy of judicial review as itself the central problem of
constitutional law,” and citing many examples); Barry Friedman, The Birth of an Academic Obsession:
The History of the Countermajoritarian Difficulty, Part Five, 112 YaLE L.J. 153, 155, 162-63 (2002)
[hereinafter Friedman, Academic Obsession] (noting that “the central obsession of constitutional
theory” has been, and remains, “the inconsistency between judicial review and democracy”); Barry
Friedman, The Counter-Majoritarian Problem and the Pathology of Constitutional Scholarship, 95 Nw.
U. L. Rev. 933, 93542 (2001) [hereinafter Friedman, Counter-Majoritarian Problem] (decrying the
fixation of constitutional scholarship with the supposed problem of judicial countermajoritarianism as a
“pathology”); David M. Golove, Democratic Constitutionalism: The Bickel-Ackerman Dialectic, in THE
JUDICIARY AND AMERICAN DEMOCRACY: ALEXANDER BICKEL, THE COUNTERMAIJORITARIAN DIFFICULTY, AND
CoNTEMPORARY CONSTITUTIONAL THEORY 71, 71 (Kenneth D. Ward & Cecilia R. Castillo eds., 2005)
(observing that the questions “famously captured” by Bickel constitute the “enduring challenges” of
constitutional theory and “have provoked a generation of theorists to offer a bewildering array of
answers”).

12. BICKEL, supra note 10, at 17.
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place.”"”

The factual premise that judicial review is countermajoritarian has come
under sustained empirical attack from multiple directions.'* There are two
senses in which judicial review might be described as countermajoritarian. First,
it might be countermajoritarian in the sense that the majority lacks control over
the courts. Second, it might be countermajoritarian in the sense that the courts
fail in practice to side with the views of the majority.'> At least with respect to
the practice of judicial review in the United States, both propositions are
questionable. As a threshold matter, it is facially implausible to argue that
political majorities lack control over the countless state judges who are elected
or subject to popular recall. As for the federal courts, it is impossible to deny
that the composition of the Supreme Court, and increasingly of the lower
federal courts as well, is the product of pitched struggle among political actors
who pay very close attention to the substantive views of judicial nominees."®
Political scientists have long argued that the nature of the federal judicial
appointment process ensures, in Robert Dahl’s words, that “the policy views

13. HARrRY H. WELLINGTON, INTERPRETING THE CONSTITUTION: THE SUPREME COURT AND THE PROCESS OF
ADJUDICATION 47 (1990).

14. See, e.g., Mark A. Graber, Foreword: From the Countermajoritarian Difficulty to Juristocracy
and the Political Construction of Judicial Power, 65 Mb. L. Rev. 1, 5-10 (2006) [hereinafter Graber,
Foreword] (reviewing the reasons for which scholars from different disciplines have arrived at an
“emerging consensus” that judges “gain and increase their power to declare laws unconstitutional and
make public policy when and only when at least some members of the existing governing coalition
wish [them] to exercise such power”); Terri Peretti, An Empirical Analysis of Alexander Bickel’s The
Least Dangerous Branch, in THE JuDICIARY AND AMERICAN DEMOCRACY: ALEXANDER BICKEL, THE
COUNTERMAJORITARIAN DIFFICULTY, AND CONTEMPORARY CONSTITUTIONAL THEORY, supra note 11, at 123,
123-41 (surveying empirical research by political scientists that casts doubt on the notion that judicial
invalidation of legislation tends to defy majority wishes or to frustrate majoritarian tendencies of other
government actors); infra notes 1620 and accompanying text (describing various ways in which
political scientists have undermined the empirical premises underlying the countermajoritarian di-
lemma).

15. This understanding of why judicial review is countermajoritarian appears to be Bickel’s own
understanding. On his account, there is nothing countermajoritarian about judicial review unless one
equates the acts of elected officials with the wishes of a majority. See BICKEL, supra note 10, at 16-17
(arguing that, when the Court strikes down legislative or executive action on constitutional grounds, “it
exercises control, not in behalf of the prevailing majority, but against it”).

16. For the progenitor of this body of literature, see Robert Dahl, Decision-Making in a Democracy:
The Supreme Court as a National Policy-Maker, 6 J. Pu. L. 279 (1957). Political scientists and law
professors alike have taken up the argument. See, e.g., Neal Devins, The D’Oh! of Popular Constitution-
alism, 105 MicH. L. Rev. 1333, 1347-50 (2007) (arguing that the appointment and confirmation process
has produced “a Court whose preferences generally track the median voter”); Friedman, Counter-
Majoritarian Problem, supra note 11, at 935-42; David S. Law, Generic Constitutional Law, 89 MINN.
L. Rev. 652, 73942 (2005) [hereinafter Law, Generic Constitutional Law] (arguing that the courts are
in fact accountable and responsive to the views of a durable governing majority); David S. Law,
Appointing Federal Judges: The President, the Senate, and the Prisoner’s Dilemma, 26 CarDOZO L.
REv. 479, 498-500 (2005) (documenting the extent and regularity of popular control over the ideologi-
cal composition and direction of the federal bench); Mark Tushnet, Alternative Forms of Judicial
Review, 101 MicH. L. Rev. 2781, 2792 (2003) (observing that, under any system of judicial review,
judicial decisions can always be “displaced” by political decisions—the only question being whether
such displacement can occur “in the short run or only in the long run”).
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dominant on the Court are never for long out of line with the policy views
dominant among the lawmaking majorities of the United States.”"’

Many have also pointed out that the relationship between the elected policy-
makers who supposedly speak for popular majorities, and the unelected judges
who supposedly thwart them, is often cooperative and mutually beneficial rather
than adversarial. There exists an “emerging consensus” among scholars working
at the intersection of law and political science that elected officials often have
self-serving, strategic reasons not merely to acquiesce in, but even to encourage
the resolution of important policy questions by powerful and independent
courts.'®

Nor is there much evidence to support the proposition that courts defy the
actual wishes of the majority, as far as American constitutional adjudication has
been concerned. As a historical matter, the Supreme Court’s decisions have
been, whether by coincidence or design, largely in sync with public opinion."”

17. Dahl, supra note 16, at 285. Nor are political scientists the only ones to embrace the fact that the
power to appoint Justices is the power to steer the policy direction of the Court. See WiLLiam H.
RenNQuisT, THE SUPREME COURT 209-10 (rev. ed. 2001) (deeming it “both normal and desirable” that
“public opinion has some say in who shall become judges of the Supreme Court” and “thereby
indirectly about its decisions” as well).

18. Graber, Foreword, supra note 14, at 6; see, e.g., Tom GINSBURG, JUDICIAL REVIEW IN NEW
DEMOCRACIES: CONSTITUTIONAL COURTS IN ASIAN Cases 21-33 (2003) (arguing that, in situations of
political deadlock in which no party can be assured of gaining or retaining power, “all parties will
prefer to limit the majority and therefore will value minoritarian institutions such as judicial review” as
a form of “insurance” against subsequent radical and unfavorable shifts in policy); RAN HIRSCHL,
TowaRrDs JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM passim (2004)
(arguing that political elites who fear loss of power deliberately engage in “hegemonic preservation” by
entrenching like-minded policymakers on the bench and deliberately empowering them to constrain
subsequent regimes); KerrH E. WHITTINGTON, PoLiticaL FounDATIONS OF JUDICIAL SUPREMACY: THE
PRESIDENCY, THE SUPREME COURT, AND CONSTITUTIONAL LEADERSHIP IN U.S. HistorY passim (2006)
(arguing that judicial review cannot thrive in practice unless there are “political reasons for powerful
political actors to support [it],” and that, as a matter of actual American history, “presidents have found
it in their interest to defer to the Court and to encourage it to take an active role in defining the
Constitution and resolving constitutional controversies”); Mark A. Graber, Constructing Judicial
Review, 8 ANN. REv. PoL. Sc1. 425, 427 (2005) (reviewing five recent books by political scientists, all of
which argue that “[jJudicial review is established and maintained by elected officials”); Mark A. Graber,
The Nonmajoritarian Difficulty: Legislative Deference to the Judiciary, 7 Stup. AM. PoL. DEv. 35,
36-37 (1993) (observing that politicians benefit from diverting to the Judiciary policy issues that
provide little opportunity for political gain or have the potential to divide existing political coalitions);
J. Mark Ramseyer & Eric B. Rasmusen, Why Are Japanese Judges So Conservative in Politically
Charged Cases?, 95 Am. PoL. Sci. Rev. 331, 332 (2001) (identifying three reasons why “U.S. federal
politicians would want to keep judges independent”—namely, to make credible promises to lobbyists
for the purpose of extracting rents, to “keep bureaucrats in line,” and to “mitigate their losses from
losing elections”); Gordon Silverstein, Sequencing the DNA of Comparative Constitutionalism: A
Thought Experiment, 65 Mb. L. Rev. 49, 53-57, 62-65 (2006) (discussing economic and political
reasons for political actors to tolerate and even encourage strong courts and judicial review); Stephen-
son, supra note 6, at 60-61, 64—86 (arguing, on the basis of formal modeling and empirical testing, that
governments have an incentive to encourage strong courts because “an independent judiciary can
facilitate tacit bargains between political competitors to exercise mutual moderation”).

19. See, e.g., Barry Friedman, Mediated Popular Constitutionalism, 101 Micu. L. Rev. 2596,
2606—07 (2003) (observing that “in the main the results of Supreme Court decisionmaking comport
with the preferences of a majority or at least a strong plurality, something that many political scientists
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Indeed, empirical studies suggest that the Court’s actions are at least as consis-
tent with public opinion as those of the elected branches.”® Accordingly, it is
entirely possible that judicial invalidation of legislative or executive action
actually advances the wishes of the majority on the whole.

This Article takes aim not at the empirical foundation of the countermajoritar-
ian dilemma—as so many have already done, and so capably—but rather at its
theoretical foundation. Judicial review has, I argue, been misconceptualized by
constitutional scholars as countermajoritarian and antidemocratic when, in fact,
it underpins and reinforces the power of the people over their government. This
Article employs insights from political science and game theory to illuminate
the fundamentally democratic character of judicial review. It argues that judicial
review, far from posing a threat to popular rule, instead performs functions that
are crucial to the maintenance of popular sovereignty. Constitutional courts with
the power of judicial review perform monitoring, signaling, and coordination
functions that facilitate the exercise of popular control over the government.
The relationship between judicial power and popular rule is not antagonistic,
but symbiotic. On the one hand, by conveying relevant information about
government misconduct in a highly public fashion, the courts enable the people
to control their government in an informed and coordinated manner. On the
other hand, by backing judicial review with the threat of popular action, the
people give the government reason to obey the courts.

Judicial review supports popular sovereignty by mitigating the principal-

now take as a given”); Friedman, Academic Obsession, supra note 11, at 166 (noting that “legislative
enactments often do not enjoy majority support,” whereas “judicial decisions often do”); Michael J.
Klarman, Bush v. Gore Through the Lens of Constitutional History, 89 CaL. L. Rev. 1721, 1750 (2001)
(““On only a relative handful of occasions has the Court interpreted the Constitution in ways opposed by
a clear majority of the nation.”); Jeffrey J. Mondak & Shannon Ishiyama Smithey, The Dynamics of
Public Support for the Supreme Court, 59 J. Pouitics 1114, 1120 (1997); Antonin Scalia, Federal
Constitutional Guarantees of Individual Rights in the United States of America, in HUMAN RIGHTS AND
JupiciaL REVIEW: A CoMPARATIVE PERSPECTIVE 53, 90-91 (David M. Beatty ed., 1994) (arguing that
“constitutional decisionmaking unsupported by clear text and tradition has been more effective in
extending federal majoritarian rule over dissenting States than in preserving minority rights from
national majorities”).

20. See, e.g., THOMAS R. MARSHALL, PuBLIC OPINION AND THE SUPREME COURT 78-81 (1989) (reporting
that, over the fifty-year period spanning the Hughes Court through the Burger Court, the Court’s
decisions on constitutional issues were in sync with public opinion over sixty percent of the time);
Peretti, supra note 14, at 140 (observing that “the Court’s decisions match majority opinion more often
than not and about as often as the other branches”); Thomas R. Marshall, Public Opinion, Representa-
tion, and the Modern Supreme Court, 16 AM. PoL. Q. 296, 300 (1988) (same); Thomas R. Marshall &
Joseph Ignagni, Supreme Court and Public Support for Rights Claims, 78 JUDICATURE 146, 148-49
(1994) (reporting that the Court is much more likely to rule in favor of constitutional claims that enjoy
public support than those that do not enjoy such support); id. at 149 & tbl.2 (reporting that the extent to
which the Court’s support for rights claims has “exceeded public opinion support” has “eroded over
time,” and finding the largest gap in percentage terms between the Court and the public in the area of
“political and religious dissent,” a category that includes school prayer); Alan D. Monroe, Public
Opinion and Public Policy, 1980—1993, 62 Pus. OpiNioN Q. 6 (1998) (reporting that overall federal
policy is consistent with majority preference only about fifty-five percent of the time).



2009] A THEORY OF JUDICIAL POWER AND JUDICIAL REVIEW 731

agent problem that lies at the heart of democratic government.*' In a system of
constitutional government premised upon popular sovereignty, the people collec-
tively institute and delegate power to a government, including most notably a
monopoly on the legitimate use of force. The terms and conditions of this
delegation of sovereign power make up a country’s constitution.>” The govern-
ment, as agent of the people, is supposed to exercise its power consistent with
these terms and conditions and in the best interests of the people. But the
interests of principal and agent may diverge. Those entrusted with public power
may violate the terms of the delegation in a number of ways: they may seize
more power than has been entrusted to them, for example, or turn the power that
they have been given against the people.

The people, as collective principal, thus face the challenge of asserting
effective control over a potentially treacherous government. A constitution
ordinarily sets forth mechanisms by which the people may exercise such control
peacefully, such as competitive elections and a process for amendment of the
constitution itself, but these are not immune to sabotage or failure. In extreme
cases of constitutional failure, the people may band together to overthrow a
government that has blocked the ordinary mechanisms of popular control: no
government can withstand a concerted uprising by the whole citizenry. There
are, however, significant potential obstacles to any effective exercise of popular
power over the government. One is an information problem: the people cannot
respond to bad behavior by the government if they remain unaware of that
behavior. Another is a problem of collective action, or coordination: even if the
people acting together are capable of toppling the government, such action may
require widespread coordination that can be difficult to achieve.

Constitutional courts offer a solution to both problems. First, they provide
reliable, low-cost information about the constitutionality of government con-
duct. A court engaged in judicial review performs the function of a whistle-
blower or fire alarm: it warns the people if their government has overstepped the

21. Per Martin Shapiro’s formulation of the problem: “The constitution is a contract between the
demos and government. The demos as constitution-maker faces the classic principal-agent problem
when it establishes government by contract. How is the contract to be enforced on the agent?” Martin
Shapiro, The Success of Judicial Review and Democracy, in MARTIN SHAPIRO & ALEC STONE SWEET, ON
Law, Povrtics, AND JupiciaLizaTioN 149, 182 (2002); see Gary J. Miller, The Political Evolution of
Principal-Agent Models, 8 ANN. Rev. PoL. Sci. 203, 205-06 (2005) (defining the “canonical principal-
agent model” as developed by economists); infra section II.A (discussing the problems inherent in the
principal-agent relationship between the people as principal and the government as agent).

22. See Martin Shapiro, The European Court of Justice, in JUDICIAL INDEPENDENCE IN THE AGE OF
DEMOCRACY: CRITICAL PERSPECTIVES FROM AROUND THE WORLD 273, 274 (Peter H. Russell & David M.
O’Brien eds., 2001) (describing a “democratic constitution” as a “contract between the demos and a
government acting as its agent” that “seeks to place limits on the political authority delegated” to the
agent).

23. See D. Roperick KIEWIET & MATHEW D. McCuBBINS, THE LoGic oF DELEGATION: CONGRESSIONAL
PARTIES AND THE APPROPRIATIONS PROCESS 26 (1991) (noting Madison’s fear that “a government powerful
enough to govern effectively would necessarily be powerful enough to oppress [the people],” and
deeming it “the essence of the problem ... that resources or authority granted to an agent for the
purpose of advancing the interests of the principal can be turned against the principal”).
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bounds of its delegated power. Second, courts can coordinate popular action
against usurping governments by generating common beliefs and common
knowledge about both the constitutionality of government conduct and the ways
in which other citizens will react. People are unlikely to act openly against a
government unless they believe that others will act as well: it is folly to engage
in solitary rebellion against a despotic regime. What they need is a signal that it
is time to act. A court can provide such a signal by ruling publicly against the
government. The substantive content of the ruling operates on our beliefs about
whether there is reason to act against the government. The fact that the ruling is
public, however, operates on our beliefs about how others are likely to think and
act. Courts make possible coordinated action against the government by shaping
both types of beliefs at once.

It is thus inaccurate—if not backward—to argue that judicial review of
government action undermines popular rule. Rather, judicial review can be
understood as an institutional mechanism that facilitates popular control over
government by conveying information and shaping beliefs about how the
government behaves and how the people are likely to respond.>* The fact that
courts perform these monitoring and coordinating functions helps, in turn, to
solve the puzzle of why powerful government actors obey seemingly powerless
courts. The ability of the courts to mobilize the public against the government
means that government disobedience of the courts carries potentially severe
consequences.

Part I of this Article sets forth the principal-agent problem that lies at the
heart of any government premised upon the notion of popular sovereignty. It
illustrates the problem by positing a hypothetical state of nature in which people
have much reason to institute a government, but also have reason to fear that
any government to which they delegate power may betray them. In this sce-
nario, the introduction of a judicial body reduces the risk of such betrayal and
reinforces popular control over the government.

Parts II and III argue that constitutional courts with the power of judicial
review perform monitoring and coordinating functions that both ameliorate the
principal-agent problem and create incentives for the government to comply
with judicial decisions. Part II explains how constitutional courts perform a
monitoring function on behalf of the people. By acting as a fire-alarm mecha-
nism that litigants can activate in cases of unconstitutional conduct, judicial
review provides an economical source of reliable information about government
behavior that facilitates popular control over the government. The threat that the
judiciary will sound the alarm, in turn, gives the government an incentive both
to obey constitutional limits in the first place, and to comply with adverse

24. See Forrest Maltzman et al., Strategy and Judicial Choice: New Institutionalist Approaches to
Supreme Court Decision-Making, in SUPREME COURT DECISION-MAKING: NEW INSTITUTIONALIST AP-
PROACHES 43, 47 (Cornell W. Clayton & Howard Gillman eds., 1999) (“Institutions ... influence
strategic decision makers through two principal mechanisms—by providing information about expected
behavior and by signaling sanctions for noncompliance.”).
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judicial rulings after the fact.

Part III offers a coordination-based explanation of judicial power and expli-
cates the role of the courts, in their capacity as coordinators, in upholding
popular rule. It suggests that the designation of a judicial official or court to
decide upon the legality of government conduct can help the people to over-
come collective action problems that might otherwise prevent them from acting
against a lawless government. By generating widespread beliefs about the
acceptability of government conduct, courts can coordinate popular opposition
to the government. This fact, in turn, gives governments a reason to obey
seemingly powerless courts.

Sections III.A and III.B argue that obedience to governments and courts
alike is a product of strategic behavior, and that courts influence strategic
behavior by shaping the expectations that people hold about how others will
behave. The influence that courts have over the strategic beliefs that people
hold enables them to create strategic incentives for litigants to comply with
their rulings—and for citizens to obey or resist their government—even
when the courts lack anything that could accurately be described as enforce-
ment power. Section III.C explains how tyranny and revolution are both
forms of large-scale coordination, and why a tyrannical government can be
overthrown only if widely held beliefs about how other citizens will behave
can be reshaped. Section III.D argues that the act of judicial review can
shape beliefs and coordinate behavior in such a way that the public can
effectively discipline a tyrannical or usurping government. It does so by way
of a seemingly unlikely analogy between the role that an everyday traffic
light plays in regulating an ordinary intersection and the role that constitu-
tional courts play in a democracy. Section III.E suggests various practices
and goals that courts can adopt to increase the likelihood that they will
succeed at effectively coordinating public opposition to bad governments.

Part IV of this Article discusses a counterintuitive implication of a coordina-
tion-based account of judicial power. Conventional wisdom suggests that courts
secure compliance with their decisions by drawing upon their store of legiti-
macy, which is undermined by decisions that are unpopular, controversial, or
lack intellectual integrity.>> Part IV argues that precisely the opposite is true: an
unpopular or unpersuasive decision can, in fact, enhance a court’s power in
future cases, as long as it is obeyed. Widespread compliance with a decision that
is controversial, unpopular, or unpersuasive serves only to strengthen the widely
held expectation that others comply with judicial decisions. This expectation, in
turn, is self-fulfilling: those who expect others to comply with a court’s deci-
sions will find it strategically prudent to comply themselves, and the aggregate
result will, in fact, be widespread compliance. Part IV illustrates these strategic
insights—and the Supreme Court’s apparent grasp of them—by contrasting

25. See infra notes 174-80 and accompanying text.
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Bush v. Gore®® with Brown v. Board of Education®” and Cooper v. Aaron.*®

Part V explores the practical implications of the theory for judicial indepen-
dence and the extent of popular support for the courts. It does so by modeling
judicial review by an independent court as a game of strategy played by the
government, the court, and the people. This analysis yields three predictions.
First, if the theory is correct that constitutional courts facilitate popular control
over the government by performing monitoring and coordinating functions,
would-be tyrants have an incentive to undermine their independence for the
same reasons that a would-be arsonist might seek to disable a fire alarm.
Second, because people know that would-be tyrants have an incentive to
undermine judicial independence, they will support the independence of the
courts from the government, and they will further construe an attack upon the
courts as a warning sign of potential usurpation. Third, to the extent that judicial
review performs monitoring and coordinating functions that bolster popular
control of the government, the people have a rational incentive to support
judicial independence, even if the courts do not always adopt policies that are
preferred by the majority.

The Article concludes with a few words of practical advice for those in
government and a call for reform of constitutional theory itself. For those on the
bench, the Conclusion offers suggestions as to how courts can best protect and
expand their own power. For those who dream of becoming despots, there is
advice on how best to design a toothless judiciary without being too obvious
about it. For those faced with the task of framing working constitutional
arrangements for a liberal democracy, the Conclusion identifies structural choices
that are conducive to the success of judicial review, and it also makes a modest
case for popular participation in the selection of judges. Last but not least, the
Article closes by urging a new research agenda for constitutional scholarship—
one that moves beyond the countermajoritarian dilemma to questions deserving
of greater attention.

I. THE GUNMAN AND THE JUDGE: THE EMERGENCE OF GOVERNMENT AND THE
PROBLEM OF AGENCY

A. THE STATE OF NATURE

The Hobbesian state of nature is a famously unpleasant place. Thomas
Hobbes defined the state of nature as the hypothetical condition in which people
would find themselves in the absence of government.*” It is a chaotic state in
which people employ violence upon one another without any kind of organized

26. Bush v. Gore, 531 U.S. 98 (2000).

27. Brown v. Bd. of Educ. (Brown II), 349 U.S. 294 (1955); Brown v. Bd. of Educ. (Brown I), 347
U.S. 483 (1954).

28. Cooper v. Aaron, 358 U.S. 1 (1958).

29. THomas HoBBEs, LEVIATHAN 183-90 (C.B. Macpherson ed., Penguin 1968) (1651).
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external restraint, in a perpetual war of all against all.’® Life in the state of
nature is, as a consequence, ‘‘solitary, poore, nasty, brutish, and short.”?!
Rational people in this state of nature, Hobbes argued, would choose to confer a
monopoly over the legitimate use of force upon a sovereign—even an absolute
monarch—provided that the sovereign could, in exchange, put an end to this
“condition of Warre of every man against every man.”**

The state of nature is a useful concept because it highlights not only the
reasons for which people might choose to institute a government, but also the
inevitable dilemma that stems from the creation of organized government. What
Hobbes sought to illustrate is that people have eminently good reasons to
institute a sovereign, and to give their sovereign a monopoly on the legitimate
use of force. Hobbes worried little, however, over the problem of how sover-
eigns might abuse this power.*® It is this problem—the threat of tyranny, of
government run amok—that has long preoccupied liberal thinkers with a practi-
cal interest in the design of government institutions. On the one hand, a
community of people can hope to accomplish many important goals only by
pooling its resources and entrusting them, together with the power of coercion,
to a limited number of actors who together constitute a government. On the
other hand, there arises a very real danger that those in government may turn
their powers against society for their own selfish benefit. This concern is
manifest throughout the Constitution: no sooner does the Constitution create a
new government than it sets forth substantive limits upon the powers of that
government, combined with institutional mechanisms designed to ensure that
the government stays within those limits and remains subject to popular control.
Judicial review by independent courts has long been understood as one mecha-
nism for keeping the government within the limits of its power. What has been
overlooked, however, is the manner in which judicial review enables the people
themselves to exercise effective control over their government.

The Hobbesian framework can be employed to illustrate not only (1) the
reasons for which people institute governments and (2) the danger that govern-
ments pose to their citizens, but also (3) the roles that judicial review plays in
ensuring that the government remains subject to popular control and that the

30. Id. at 185-88, 196 (“[D]uring the time men live without a common Power to keep them all in
awe, they are in that condition which is called Warre; and such a warre, as is of every man, against
every man.”).

31. Id. at 186.

32. Id. at 196. For Hobbes, it sufficed that life under a sovereign, even a despotic one, would still be
preferable to the dreaded alternative—namely, a state of “perpetuall war.” Id. at 266 (arguing that
“masterlesse men” enjoy “full and absolute Libertie” at the cost of living in a state of “perpetuall war”);
see also id. at 264—65 (arguing that “nothing the Soveraign Representative can doe to a Subject, on
what pretence soever, can properly be called Injustice, or Injury”); Russell Hardin, Hobbesian Political
Order, 19 PoL. THEORY 156, 157, 171-72 (1991) (observing that Hobbes’s “overriding actual concern”
was to maintain “sovereign government in the face of revolutionary fervor and turmoil,” and thus to
avoid the destruction and chaos that accompanies revolution).

33. See supra note 32.



736 THE GEORGETOWN LAW JOURNAL [Vol. 97:723

relationship between government and citizen operates as intended by the people.
We might call this extension of the Hobbesian framework the lone gunman
scenario, for reasons that should soon become apparent.

Imagine a small community that lacks any organized government, and in
which the inhabitants all carry guns. Let us call it Hobbestown. Life in this
community is not necessarily anarchic. The people of Hobbestown may in fact
share some common expectations regarding the use of force: they may, for
example, profess a norm that anyone who resorts to gunplay without provoca-
tion is subject to retaliation. To the extent that such norms governing the use of
force do exist, however, the norms are prone both to interpretive disagreement
and outright disobedience.**

For the people of Hobbestown, life without government poses significant
drawbacks. Because the community lacks any institutional mechanism or actor
with both the power and the responsibility to interpret, revise, or enforce these
norms, there is no decisive way of ascertaining what constitutes provocation, for
example, or of ensuring that norm violation meets with specified consequences.
Under these conditions, costly violence may occur with uncomfortable fre-
quency. The frequency with which revenge killings and blood feuds occurred in
premodern Eskimo and Icelandic societies, for example, suggests that such
concerns are well founded.” The absence of any designated specialist in norm
enforcement means furthermore that all members of the community must spend
time and effort deterring and punishing transgressors—time and effort that, in
many cases, could be spent more productively on wealth-creating activities.
Moreover, to the extent that the community must rely for its defense on
uncoordinated action by individuals who are not experts in the use of force,
Hobbestown might be particularly vulnerable to external threats.

For such reasons, the people might wish to delegate the use of force to a
specialist—a lone gunman—who is capable of protecting them from one an-
other and from external threats. Such delegation would entail the handover of
all weapons to the lone gunman. The people, having surrendered their own
weapons, would pose less of a threat to one another in the first place. And the
lone gunman, as a designated specialist in the use of force with the community’s
entire arsenal at his disposal, would be better armed and more adept at the use

34. See, e.g., Larry Alexander, Judicial Review and Moral Rights, 33 Queen’s LJ. 1, 5 (2007)
(“Even in the most ideal circumstances, in a community all of whose members subscribe to the same
general moral theory, there will be controversy over how the general moral prescriptions apply in
concrete situations.”).

35. See E. AbaMSON HOEBEL, THE LAW OF PRIMITIVE MAN: A STUDY IN COMPARATIVE LEGAL DYNAMICS
87-89 (1954) (observing that the Eskimo obligation to commit “blood revenge” passes from generation
to generation until fulfilled, and noting that even an “executioner” acting as an “agent of the
community” must take advance precautions to ensure that he does not incur “blood revenge” upon
himself); MILLER, supra note 1, at 182—84 (characterizing the Icelandic “bloodfeud” as an ongoing,
possibly interminable, relationship of reciprocal killing, and describing the Icelandic practice of
“vengeance” as a group activity governed by imprecise norms and notions of “balance” and “equiva-
lence™).
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of force than any ordinary member of the population could hope to become. He
would be well equipped both to punish those who violate the norms of the
community, and to repel attacks upon the community. The lone gunman embod-
ies, in short, a rudimentary form of government.

B. THE PROBLEM OF THE TREACHEROUS GUNMAN

There are important reasons, however, why the people might be loath to give
the lone gunman a monopoly on the use of force. Although they wish to
suppress internal conflict and remain safe from external predators, they would
not necessarily want to do so at the cost of delivering themselves into servitude
at the hands of the lone gunman. Rather, the people would presumably seek to
ensure that their one-man proto-government can be relied upon to act in their
best interests and will not turn against them. The goal of the people, in other
words, will be to establish a successful principal-agent relationship, in which
the people collectively are the principal and the gunman is an agent who serves
their best interests.>® But in attempting to establish such a relationship, the
people would promptly encounter the problem that “a government powerful
enough to govern effectively would necessarily be powerful enough to oppress
them.”’

Professors Kiewiet and McCubbins dub this problem “Madison’s dilemma,”
for it was Madison who, in Federalist No. 51, articulated the two prongs of this
dilemma—the necessity of some form of government, on the one hand, and the
threat of government oppression, on the other.”® “The essence of the problem,”
observe Kiewiet and McCubbins, “is that resources or authority granted to an
agent for the purpose of advancing the interests of the principal can be turned
against the principal.”* Thus, in the example at hand, the people of Hobbes-
town solve the initial problem of “enabl[ing] the government to control the
governed”*® by surrendering their weapons to the lone gunman, only to confront
the challenge of ensuring that the gunman acts in their best interests—or, at the
very least, does not betray and oppress them.

Broadly speaking, there are two mutually compatible ways in which the

36. See, e.g., Akhil Reed Amar, The Bill of Rights as a Constitution, 100 YaLe L.J. 1131, 1133
(1991) (observing that, in a republican government, “the people (the ‘principals’) delegate power to run
day-to-day affairs to a small set of specialized government officials (the ‘agents’)”); Barry Friedman,
The Politics of Judicial Review, 84 Tex. L. Rev. 257, 325 (2005) (“Principal-agent theory posits the
rulers as servants of the ruled.”); Shapiro, supra note 21, at 182 (characterizing the relationship between
the “demos” and the government as one of principal and agent).

37. Kiewier & McCUBBINS, supra note 23, at 26.

38. Id.; see THE FEDERALIST No. 51 (James Madison), supra note 5, at 322 (“If men were angels, no
government would be necessary. If angels were to govern men, neither external nor internal controls on
government would be necessary.”).

39. Kiewier & McCUBBINS, supra note 23, at 26; see also, e.g., Amar, supra note 36, at 1133, 1206
(noting the problem that government officials, as “agents” of the people, “may try to rule in their own
self-interest, contrary to the interests and expressed wishes of the people”).

40. THE FepERALIST No. 51 (James Madison), supra note 5, at 322.
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people might attempt to address the threat of treachery by the gunman. The first
approach is to design institutions that thwart efforts by the gunman to usurp or
exercise absolute power. This was the approach advocated by Madison, who
explicitly sought to design a government that would be “oblige[d] . . . to control
itself.”*" To that end, he and his fellow Framers proposed in the Constitution a
system of checks and balances, in which rivalry among different branches of
government, and between the state and federal governments, would prevent
overreaching by the government as a whole. In the same vein, there are various
institutional solutions that the people of Hobbestown might devise, albeit at some
potential cost in complexity and inefficiency. They might, for example, surrender
their weapons to one person but give their ammunition to another, in a
rudimentary version of the separation of powers: one actor would thus wield the
executive power, but another actor would possess the resources needed to make that
power effective. They might also attempt to designate multiple gunmen with
overlapping jurisdictions and responsibilities, in the hope that competing gunmen
would end up checking one another without lapsing into a bloody feud of their own.*?

The second way in which the people might keep the gunman on his best
behavior would be for them to retain the ability to amend or terminate the
agency relationship, such as by revoking the agent’s powers or selecting a new
agent. Thus, for example, the people of Hobbestown might agree to select a new
gunman at fixed intervals, perhaps via regularly scheduled competitive elec-
tions. They might also attempt to bolster their control over the gunman by
setting forth in writing the terms and conditions under which they have del-
egated power to the gunman, in the form of rules of conduct for the gunman and
explicit limits upon the gunman’s power. This writing might also set forth
procedures for the modification or revocation of the gunman’s powers. Such a
document would be, in effect if not also in name, a constitution.

The parallels between the situation faced by the people of Hobbestown and the
Framers of the Constitution should again be evident. As Akhil Amar has argued, the
limits upon governmental power found in the Constitution exist as much to facilitate
popular control over the government as to protect individuals from tyrannous
majorities.”> Amar characterizes the Bill of Rights as an effort by the Framers to solve
an agency problem—namely, the possibility that the government, instituted to serve the
interests of the people, might instead turn against the people.** Much like federalism

41. Id.

42. See Shapiro, supra note 22, at 275 (noting that a “division of powers” among competing
government actors, each anxious to repel encroachment upon its own authority, is a “standard
self-enforcement device” for policing the constitutional limits of the power delegated by the people to
their government).

43. Amar, supra note 36, at 1146-1210 (arguing that various features of the Bill of Rights, ranging
from the rights of assembly and petition and the Militia Clause of the Second Amendment to the
centrality of the jury, were motivated in substantial part by “populist” concerns and intended to further
popular participation in, and control over, the newly created federal government).

44. Id. at 1133, 114546, 1152, 1177, 1179, 1182, 1206 (explicitly defining the problem faced by the
Framers as an “agency” problem).
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and the separation of powers, constitutional features such as the right to assemble and
the right to bear arms were intended both to prevent the concentration of absolute
power and to protect popular sovereignty.*

C. THE PROBLEMS OF BARGAINING, INCOMPLETE INFORMATION, AND
COLLECTIVE ACTION

Efforts by the people to exercise effective control over the gunman are likely,
however, to encounter three significant obstacles. The first is a bargaining
problem: the people must agree upon both the terms of the delegation and a
strategy for dealing with violations. Their efforts to agree will occur behind
what Rawls famously dubbed a “veil of ignorance”*°: the people do not know at
the outset how the gunman will behave, for example, or whether the gunman’s
behavior will favor some at the expense of others. All they know for certain is
that they must agree upon a strategy for controlling him, and that a treacherous
gunman will attempt to disrupt any strategy that they devise. One approach that
the gunman may take, in particular, is to play divide-and-conquer: a gunman
who requires the support of only part of the population in order to stay in power
may secure that support by transgressing against the rest of the population and
sharing his plunder with those whose support he needs.*” That is, the gunman
may usurp power by pitting one group against another.

The prospect of such behavior gives the people a powerful reason to commit
themselves in advance to a comprehensive strategy for identifying and respond-
ing to abuses by the gunman. Such a strategy might take the form of a written
constitution that would amount in substance to a mutual defense pact. The
people will find it impossible, however, to address with precision all situations
that might arise. Any constitution that they draft is bound to contain ambiguities
and lacunae that will become apparent only with the benefit of experience.*®

45. See id. at 1152-57 (discussing the rights of assembly and petition); id. at 1162—73 (characteriz-
ing the Second Amendment as both a barrier against centralized tyranny and a mechanism for
maintaining civilian control of the military).

46. JouNn RawLrs, A THEORY OF JusTICE 118-23 (rev. ed. 1999) (explaining how, in the “original
position,” people reason from behind a “veil of ignorance” toward the substantive requirements of
justice).

47. See Barry R. Weingast, The Political Foundations of Democracy and the Rule of Law, 91 Awm.
PoL. Sci. REv. 245, 24748, 261 (1997) (“Maintaining limits on the state requires that citizens oppose a
violation even if they potentially benefit from it.”).

48. See, e.g., Randall Calvert & James Johnson, Interpretation and Coordination in Constitutional
Politics, in LEsSONs IN DEMocracy 99, 112-17, 130-32 (Ewa Hauser & Jacek Wasilewski eds., 1999)
(arguing that constitutions cannot solve problems of political coordination once and for all because
disagreement inevitably surrounds the application of constitutional requirements in actual situations);
Geoffrey Garrett & Barry R. Weingast, Ideas, Interests, and Institutions: Constructing the European
Community’s Internal Market, in IDEAs AND FOREIGN Poricy: BELIEFs, INSTITUTIONS, AND PoLiTicAL
CHANGE 173, 180 (Judith Goldstein & Robert O. Keohane eds., 1993) (noting that it is always “very
costly, . . . if not impossible,” for people to devise “an exhaustive set of rules to govern all their future
interactions,” and consequently that people “invariably make incomplete contracts that do not specify
how participants should behave under all possible circumstances, but rather only sketch general codes
of conduct”); Daniel Sutter, Enforcing Constitutional Constraints, 8 ConsT. PoL. Econ. 139, 139 (1997)
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Moreover, even if the people were somehow capable of anticipating every
contingency, the degree of effort and consensus needed to adopt a comprehen-
sive constitution might nevertheless be prohibitive.*’

The second important obstacle to effective popular control over the gunman
is a problem of incomplete information. Neither elections nor constitutional
amendments will be of any use in controlling the gunman, for example, if the
people lack the information to know whether the gunman ought to be replaced
or how the constitution needs to be amended. In order to make informed
decisions about the gunman, the people must have some way of knowing
whether the gunman has discharged his responsibilities and respected the limits
upon his power. It will be necessary for them to know, for instance, whether the
gunman has used lethal force, against whom, and for what reason. In addition,
they must be able to assess whether the gunman’s conduct has been consistent
with their wishes. A constitution that sets forth their goals and prescribes rules
for the gunman’s conduct provides the most obvious standard against which to
make this assessment. Assessment of the gunman’s compliance with the constitu-
tion may, however, require a significant degree of judgment and expertise.’”
Meanwhile, if the gunman believes that the people cannot detect misconduct—
or, equally, that the people cannot agree upon what constitutes misconduct that
demands a response’'—that belief will only embolden him to misbehave.’>

The third problem that the people face is the strategic challenge of coordinat-

(describing constitutions as “necessarily incomplete contracts” that can neither anticipate all contingen-
cies that might “arise after the constitutional founding” nor preclude disagreement over “the application
of the rules in a specific case”).

49. Cf. Peter C. Ordeshook, Constitutional Stability, 3 Const. PoL. Econ. 137, 147-49, 157-58 (1992)
(arguing that “constitutions that try to ‘nail down’ every detail and negotiate every contemporary political
conflict” are prone to failure because they are “unlikely to secure much allegiance in public debate and cannot
coordinate political action for very long,” and that a constitution is more likely to endure if it aims merely to set
forth procedures for the resolution of substantive disagreement than if it actually attempts to resolve such
disagreement in the first place). It is also worth noting that, even if the people do manage to reach agreement
behind the veil of ignorance upon a comprehensive strategy for dealing with the gunman, a serious difficulty
may subsequently emerge over time: some citizens may wish to repudiate the strategy if they discover that it
unduly burdens or fails to protect them in practice, while others may refuse to revisit the strategy precisely
because it coddles them. That is, once history reveals that a particular constitutional regime favors one group
over another, it will be difficult for the people either to enforce the existing constitution against the gunman, or
to agree upon a new constitution. As Daniel Sutter warns:

People may approve limits on government before knowing their position in society; once the
uncertainty is resolved some may want to renege on the rules. Political philosophers can argue
that agreement creates a moral obligation to abide by the rules, . . . [but a]s a practical matter
at least some individuals will fail to live up to this obligation.

Sutter, supra note 48, at 139-40.

50. See Sutter, supra note 48, at 140 (“Issues of constitutional law are rarely simple. Most people
lack either the mental capabilities or the time and inclination to master the subject. A typical citizen
judging whether government has overstepped its constitutional limits might do no better than random
guessing.”).

51. See id. at 146 (identifying several reasons why people may disagree “whether the available evidence
warrants action” against the government, and noting that the result may be a “coordination failure” on the part
of the people); Weingast, supra note 47, at 251 (noting that, because “violations of the rights of some may
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ing the collective action required to depose a treacherous gunman. Even if the
people can agree upon the conditions for ousting the gunman, there exists a real
risk that the gunman, once in power, may crush any effort to dislodge him.
Constitutional restrictions upon the power of the gunman may amount to little
more than “parchment barriers”> unless the people can credibly threaten to
enforce them. Successful enforcement by the people, in turn, requires collective
action on a large scale in the face of lethal force, which may be easier said than
done.”* Acting in concert, the people of Hobbestown have the ability to over-
power a lone gunman with few or no casualties. The scope of the uprising will
influence not only the gunman’s ability to suppress the uprising, but also his
willingness even to try. A sufficiently large uprising will persuade the gunman
that resistance is futile and may, indeed, instill in him a fear of retribution for
any casualties that he inflicts in the course of futile resistance. If the gunman
believes that he will inevitably be toppled, his best strategy may be to refrain
from resisting at all in order to avoid retribution. If, however, the people attack
the gunman individually or seriatim, each person who acts is bound to die at the
hands of the gunman.””

Thus arises an acute strategic problem of coordination and collective action.
All would prefer to depose an abusive gunman, yet who will dare to act
knowing that, if others do not join at the same time, he or she will meet with
certain death? Only coordinated action against the gunman is likely to prove

benefit others,” citizens are likely to disagree over “what actions constitute a transgression” by the government,
and coordination against the government will accordingly be difficult).

52. See Garrett & Weingast, supra note 48, at 179 (“If individuals do not always know when a
defection has taken place, then defection will not always be punished, and thus the incentives to defect
will increase.”); Sutter, supra note 48, at 140-41 (observing that constitutional constraints on the
government cannot be enforced unless the people possess the means to detect constitutional violations).

53. THE FepERrALIST No. 48 (James Madison), supra note 5, at 308.

54. See, e.g., Russell Hardin, Constitutionalism, in THE OXrForRD HANDBOOK OF PoLiTicAL Economy
289, 291 (Barry R. Weingast & Donald A. Wittman eds., 2006) (noting that collective action problems
plague any effort to maintain a constitutional order); Barry R. Weingast, The Political Foundations of
Limited Government: Parliament and Sovereign Debt in 17th- and 18th-Century England, in THE
FronTiErs oF THE NEW INsTITUTIONAL Economics 213, 237 (John N. Drobak & John V.C. Nye eds., 1997)
(observing that citizens face a “massive coordination problem that hinders their ability to police limits
on sovereign behavior” to the extent that a sovereign can abuse some citizens without causing all other
citizens to conclude that the limits have been broken).

55. Thomas Schelling’s discussion of non-zero-sum games employs a comparable scenario involv-
ing a single robber who holds up a large number of people. From a strategic perspective, the robber’s
situation is fundamentally similar to that of Hobbestown’s lone gunman because, in both cases, an
individual’s ability to dominate and oppress rests upon the inability of his victims to behave in a
coordinated fashion:

[T]wenty men held up for robbery or ransom by a single man who has a gun and six bullets[]
... can defeat him without loss if they can visibly commit themselves to a threat todo so . . . .
[But they cannot] make a threat unless they agree on it themselves; so if he can threaten to
shoot any two who talk together, he can deter agreement . . . . [I]f he can announce a formula
for shooting, such as that those who move first get shot first, he can deter them unless they
find a way to move together without a “first.”

TraoMAs C. SCHELLING, THE STRATEGY OF CoNFLICT 120-21 (7th prtg. 1980).
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effective, but such action cannot occur unless several conditions are met. First,
the people must know that they have reason to act against the gunman: if the
gunman’s misconduct remains unknown, no uprising will occur. Second, they
must know when to act: even if everyone wants to overthrow the gunman,
uprising can succeed only if they act together. Third, they must believe that
others will act. This third requirement is a crucial one. In order to act, each
person needs not only a reason to seek the gunman’s overthrow, but also reason
to believe that others have reason to seek the gunman’s overthrow as well.
Believing that others will act, each person becomes more willing to act. The
belief that a successful uprising will occur thus becomes a self-fulfilling proph-
ecy.’® Yet the opposite holds true as well: if no one believes that others have
reason to act, no one will act, and a revolt will never occur, even if everyone
does, in fact, have reason to act.”’

What the people need in order for a revolt against the gunman to succeed,
therefore, is “some signal for their coordination”—one that is “so unmistakably
comprehensible and so potent in its suggestion for action that everyone can be
sure that everyone else reads the same signal with enough confidence to act on
it, thus providing one another with the immunity that goes with action in large
numbers.””® In the language of game theory, the basis for acting against the
gunman must be common knowledge: everyone must know not only that the
gunman has misbehaved, but also that everyone knows, and that everyone
knows that everyone knows.”” In order to rebel at a certain point, not only must
I have reason to rebel at that point, but I must also know that you have reason to
rebel at the same point, and that you know that I know that you have reason to
rebel at that point, and so on.

These information and coordination problems may prove difficult for the
people of Hobbestown to solve without the help of an appropriate institution,

56. See, e.g., MICHAEL SUK-YOUNG CHWE, RATIONAL RiTUAL: CULTURE, COORDINATION, AND COMMON
KNowLEDGE 3, 10 (2001) (characterizing rebellion against a government as a “coordination problem” in
which “each person is more willing to show up at a demonstration if many others do, perhaps because
success is more likely and getting arrested is less likely”); RoGER V. GouLD, INSURGENT IDENTITIES:
CLass, COMMUNITY, AND PROTEST IN PAris FrRom 1848 To THE ComMUNE 18 (1995) (observing that
“[plotential recruits to a social movement will only participate if they see themselves as a part of a
collectivity that is sufficiently large and solidary to assure some chance of success through mobiliza-
tion”).

57. See Sutter, supra note 48, at 146 (“Each person may think a protest is warranted but that nobody
else believes this, in which case no one initiates a protest. Universal nonparticipation may always be an
equilibrium.” (footnote omitted)).

58. SCHELLING, supra note 55, at 74 (discussing how popular revolt against a fragile regime can
succeed); see also id. at 90 (“[T]The mob’s problem is to act in unison without overt leadership, to find
some common signal that makes everyone confident that, if he acts on it, he will not be acting alone.”).

59. See CHWE, supra note 56, at 3 (defining “common knowledge” as “knowledge of others’
knowledge, knowledge of others’ knowledge of others’ knowledge, and so on”); Peter Vanderschraaf &
Giacomo Sillari, Common Knowledge, in STANFORD ENCYCLOPEDIA OF PHILOsopHY (Edward N. Zalta ed.,
2008), http://plato.stanford.edu/archives/fall2008/ (distinguishing “mutual knowledge,” which is knowl-
edge that everyone possesses without necessarily knowing that others also possess it, from “common
knowledge,” which encompasses “nested knowledge” about the knowledge of others).
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such as a court that performs judicial review. Direct popular oversight of the
gunman would require the people not only to find a way to monitor the
gunman’s conduct, but also to familiarize themselves with the content and
application of the constitutional law that defines the gunman’s authority and
responsibilities. Legal information is not easy for ordinary people to obtain and
absorb.®° Thus, assuming that Hobbestown’s constitutional law achieves even
minimal complexity, only a small fraction of the population could be expected
to acquire and exercise the necessary expertise.®’ Who, then, could fill the
informational vacuum? The legal academy? The media? Law professors might
possess the necessary expertise, but they would surely lack the necessary
resources to monitor government activity. The media, conversely, possess greater
investigative resources, but generally lack the requisite legal expertise.

The community’s failure to designate a specific actor with responsibility for
ruling authoritatively upon the constitutionality of the gunman’s conduct would
also hamper efforts to coordinate against the gunman. Among those capable of
holding informed views as to the constitutionality of the gunman’s conduct,
disagreement would likely be a common occurrence. Faced with complex and
conflicting information about the constitutionality of the gunman’s conduct, on
what basis would legally unsophisticated members of the general public decide
whether to act against the gunman? On whose signal would they coordinate? To
combat the potential tyranny of the gunman, they need a “trigger strategy”: they
must agree on not only what actions by the gunman should trigger an attempt to
depose him, but also how to determine whether those actions have occurred.®*

To tackle these problems, the people of Hobbestown might designate some-
one to monitor the gunman’s behavior, clarify the limits upon the gunman’s
powers, and declare publicly whether and when the gunman has violated those
limits.? They might choose to call this official a monitor, a reporter, a referee,
or perhaps even a judge. This judge would lack any weapons of her own with
which to restrain the gunman. Thus, it would be inaccurate to say that the judge
has the power to enforce the terms of the delegation on the gunman or to strike

60. See, e.g., RoBERT C. ELLICKSON, ORDER WIiTHOUT LAw: How NEIGHBORS SETTLE DispUTES 281
(1991) (observing that “[i]n a world of costly information, ... one cannot assume” widespread
knowledge of the law, and arguing that people may rely upon social norms and informal systems of
social control, rather than law and legal enforcement, in part because legal expertise is rare and costly
to obtain); id. at 252 (noting that people may “choose against law ... in order to avoid the
administrative costs of finding the law or learning its technicalities”).

61. See supra note 50 and accompanying text (noting that “[m]ost people lack either the mental
capabilities or the time and inclination” to master constitutional law).

62. Weingast, supra note 54, at 253 (discussing how, in order to prevent a recurrence of tyranny,
English Whigs and Tories sought to agree on “trigger strategies” that “should trigger a joint response by
both groups[]” against the king); see Sutter, supra note 48, at 146 (noting that “[p]eople can disagree
for several reasons whether the available evidence warrants action” against the government, and that
“[a] divergence of opinion creates potential for coordination failure”).

63. See Sutter, supra note 48, at 140 (observing that the difficulty ordinary citizens face in “judging
whether government has overstepped its constitutional limits . . . . warrants employment of an expert to
make the determination”).
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down or invalidate the gunman’s actions. Nevertheless, the judge’s role would
still be judicial in nature and, indeed, has ample precedent in the real world. A
judicial declaration that the gunman has exceeded his powers would be analo-
gous, for example, to the nonbinding declarations of incompatibility that British
courts issue when confronted with violations of the European Convention on
Human Rights.**

How might the introduction of an unarmed judge help to solve the problems
inherent in the principal-agent relationship between the people and the gunman?
The judge can perform two functions that will help the people to exercise
effective control over the gunman. The first is a monitoring function. Without
adequate knowledge of the gunman’s behavior, the people stand little chance of
preventing or responding to usurpation or treachery.®> The judge can provide
much needed information about the gunman’s compliance with whatever limits
the people have imposed upon him in advance. Not only can she report upon the
facts of the gunman’s behavior, but she can also resolve the questions that will
inevitably arise over what constitutes a violation of the rules governing his behavior.

The second function that the judge can perform is that of coordination. It may
be impossible for the people, acting individually, to assert control over a
tyrannical gunman. Yet it may also be difficult for them to take collective action
against the government absent some signal that rallies them to action. A ruling
by the judge that the gunman has turned against the people is such a signal: it
leads people to believe that resistance to the gunman is not only necessary, but
also likely to occur. By shaping widespread beliefs of this kind, the judge can
make popular reassertion of control over the gunman a self-fulfilling prophecy.
The judge’s ability to inform and coordinate the public, in turn, gives the
gunman reason to comply with her rulings, notwithstanding the fact that he is
armed and she is not.

In performing judicial review, constitutional courts perform the same func-
tions as our hypothetical judge: they monitor government compliance with
restrictions upon its power, and they do so in a way that facilitates coordinated
public opposition to the government. Their performance of these functions both
enhances popular sovereignty and helps to explain government compliance with
judicial decisions. Part II of this Article explains why the institutional character-
istics of courts render them well suited for the role of monitoring the govern-
ment. Part III discusses how courts can coordinate behavior on a large scale by
shaping the beliefs that we hold about how others are likely to behave. The
ability of the courts to coordinate public opposition against the government, in
particular, both facilitates the exercise of popular control over the government
and creates incentives for the government to respect judicially articulated limits
upon its power.

64. See PauL P. CrRaIG, ADMINISTRATIVE Law 562-608 (5th ed. 2003) (discussing judicial application
of the Convention in Britain via the Human Rights Act of 1998).
65. See supra notes 50-52 and accompanying text.
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II. CouRrTS AS MONITORS

A. HOW PRINCIPALS MONITOR AGENTS

Scientia potentia est.°° It is in the nature of adjudication for courts to gather
and report information about the behavior of the parties that come before them.
Does this knowledge give them power over the parties? Social scientists have
suggested that the answer is yes: merely by collecting and distributing informa-
tion about how people behave, courts can induce people to refrain from bad
behavior.®” A well-known example concerns the emergence of commercial law
in the early Middle Ages. European merchants of that period developed a
private legal code, the lex mercatoria, that was administered by judges who
were themselves drawn from the merchant ranks.’® These private judges could
not call upon the state for assistance and had little power to enforce their
judgments against those who violated the merchant code.® What they could do,
however, was to make information available about the past conduct of other
merchants: for a fee, these judges would disclose whether a particular merchant
had refused to honor a judgment against him.”® The availability of this informa-
tion, in turn, enabled merchants who otherwise lacked knowledge of one
another’s reputations to shun potential trading partners with a blemished record.”"
The prospect of being blacklisted in this manner ensured a healthy degree of
compliance with the decisions of the private judges.

The inherent tendency of courts to collect and disseminate information in the
course of adjudicating disputes assumes special significance in the context of
the agency relationship between the people and their government. Whether the
relationship is one of shareholders and corporate managers, or citizens and
public officials, the issue of imperfect information lies at the heart of all agency
problems. Agents can misbehave in a variety of ways: they can shirk their
duties; they can conceal information about their behavior from their principals;
they can even turn the principal’s own resources and authority against the
principal.”? In such situations, what the principal needs in order to prevent
shirking and even treachery by the agent is reliable information about the
agent’s behavior.

To be more specific, agency problems of this ilk cannot be overcome unless

66. Translated from the Latin: “Knowledge is itself power.” Sir Francis Bacon, Meditationes
Sacrae, in ExempLum TRACTATUS DE FontiBus Juris AND OTHER LATIN PIECES oF Lorp Bacon 170, 191
(James Glassford trans., Waugh & Innes 1823) (1597).

67. See supra notes 2-3 and accompanying text (discussing how the alcalde of Mexican California
and the private merchant judges of medieval Europe secured compliance with their judgments, even in
the absence of enforcement power, by conveying information to third parties that enabled reputational
mechanisms to function effectively).

68. See Milgrom et al., supra note 2, at 2, 4.

69. Seeid. at2, 5.

70. See id. at 2-5.

71. See id.

72. See supra note 39 and accompanying text.
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two conditions are satisfied. The first, observe Professors Lupia and McCub-
bins, is a knowledge condition: the principal must possess enough information
to judge whether the agent’s actions benefit the principal.”” The second is an
incentive condition: the agent must have some incentive to act in the principal’s
best interests.”* Yet it is difficult for the principal to provide the proper
incentives if the principal lacks information about the agent’s behavior. For
example, the citizens of a democracy may wish to employ the threat of electoral
defeat to deter misconduct by the government. That threat will only be effective,
however, if voters are capable of assessing the government’s behavior when it
comes time to vote.

There are, as Lupia and McCubbins note, three ways for a principal to learn
about an agent’s actions. Not all of them are well suited to the task of gathering
information about government conduct. First, the principal may rely upon the
agent’s self-reporting.”” Second, the principal may engage in direct monitoring
of the agent’s actions.’® Third, the principal may rely upon information pro-
vided by a third party.”” In selecting among these possibilities, a sensible
principal will be guided by considerations of cost and reliability. Thus, for
example, the people of any given country would be unwise to rely upon
self-reporting by the government, for the simple reason that the government has
an incentive to conceal bad behavior and will be an unreliable source of
information about its own misconduct.

Direct monitoring of the government by the people is also far from ideal, not
because it is inherently unreliable, but rather because it is likely to be quite
costly.”® As an initial matter, the information that the people need to monitor
their government’s compliance with constitutional restrictions will be costly to
collect: in a country of even modest size and complexity, it would require an
extraordinary expenditure of effort for ordinary citizens to effectively patrol
their entire government for acts of malfeasance, particularly if the government
is bent upon concealing such conduct. It will also be costly to digest whatever
information is collected: ordinary people have limited resources of time and
attention that they can devote to the task of following and understanding their
government’s behavior.”” Too much information is as much an obstacle to
popular control of the government as too little information. To bombard the
people with voluminous quantities of raw data about every aspect of govern-

73. Arthur Lupia & Mathew D. McCubbins, Representation or Abdication? How Citizens Use
Institutions To Help Delegation Succeed, 37 Eur. J. PoL. REes. 291, 298-99 (2000) (identifying the
conditions that must be satisfied in order for a principal to delegate sucessfully to an agent).

74. Id. at 300.

75. ArTHUR Lupria & MATHEW D. McCuBBINS, THE DEMOCRATIC DILEMMA: CAN CITIZENS LEARN WHAT
Tuey Neep To Know? 81 (1998).

76. Id.

77. Id.

78. Id. at 80-81 (observing that direct monitoring is “prohibitively costly”).

79. See id. at 25-26 (introducing the concepts of “cognitive opportunity cost” and “cognitive
transaction costs” to explain why deliberate inattention to information can be rational).
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ment behavior is to ensure that they will struggle to absorb any of it, much less
to form an opinion about whether the government is respecting the limits of its
authority. Finally, even if people are capable of both collecting and absorbing
large quantities of information about the actual behavior of their government,
they will find it costly to develop that raw data into useful assessments of the
government’s compliance with constitutional restrictions®”: such assessments
are likely to require a degree of legal expertise not possessed by most people.®'

B. WHY COURTS MAKE EFFICIENT AND EFFECTIVE MONITORS OF GOVERNMENT
CONDUCT

The last way in which the people might obtain information about the behav-
ior of their government—namely, reliance upon the reports of a third party—is
also the most promising one. In the lone gunman scenario, the third party was
hypothesized to be an unarmed judge with the task of declaring publicly
whether the gunman is acting within the terms of the delegation. The unarmed
judge of Hobbestown is analogous in the real world to a judiciary that adjudi-
cates the legality of government action but lacks any means of enforcing its
judgments against the government. A judiciary of this type can mitigate the
costs of collecting and developing the necessary information, if not also the
costs that people must incur in digesting it.

First, courts can collect information about government misconduct more
efficiently than a system of direct monitoring by the people. Their advantages
lie in the fact that they do not attempt to patrol the halls of government for acts
of misconduct, but instead respond to complaints brought to them by the people
who are directly affected by government misconduct. Courts behave, in the
terminology of Professors McCubbins and Schwartz, more akin to a “fire-
alarm” system of oversight than a “police-patrol” system of oversight.*> Whereas
a “police-patrol” system requires the ongoing expenditure of effort to unearth
government misconduct, a “fire-alarm” system relies upon those who already
know of such misconduct to sound the alarm.*’ The police-patrol approach is
inherently resource-intensive, if not wasteful: it detects the odd incident of
wrongdoing only by monitoring vast quantities of mostly uneventful and lawful
behavior.** By contrast, the fire-alarm approach focuses scarce oversight re-
sources on likely problem areas by exploiting the fact that victims of miscon-

80. See id. at 26 (describing “the energy needed to process a stimulus into a useful inference” as a
“cognitive transaction cost”).

81. See supra note 60 and accompanying text (noting that it is costly for ordinary people to obtain
legal knowledge).

82. Mathew D. McCubbins & Thomas Schwartz, Congressional Oversight Overlooked: Police
Patrols Versus Fire Alarms, 28 AMm. J. PoL. ScI. 165, 166, 168, 171-76 (1984).

83. See id. at 166, 168.

84. See id.
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duct have both the knowledge and the incentive needed to bring suit.®> As
Professors Garrett and Weingast observe, “[t]he creation of a legal system in
which it is in the interests of a party that believes it has not been treated
[lawfully] to seek recourse to the courts is an effective means for dealing with
[the] problem” of limited monitoring resources.®*®

Second, courts have obvious and significant, if not insurmountable, advan-
tages over ordinary people when it comes to developing raw data about govern-
ment conduct into an assessment of whether the government has complied with
applicable legal restrictions upon its power. Ordinary citizens are not known for
their legal skills.*’ Courts are, by contrast, specialists and experts in the
interpretation and application of law. That expertise is essential to the task of
determining whether the government is acting within constitutional limits. The
precise content and meaning of constitutional restrictions upon government
power are necessarily the product of interpretation and application®®: it is
logically impossible to say, for example, whether a statute violates a constitu-
tional rule until the meaning of that particular rule has been settled in the
context of that particular statute. Accordingly, one can determine whether the
government has behaved legally only by identifying, elucidating, reconciling,
and applying the relevant legal rules in light of the facts of a given case. In a
legal environment of even modest complexity, these are not tasks that members
of the general public are likely to perform competently.

Third, courts help to reduce and simplify the flow of information that people
must digest in order to determine whether their government is respecting its
constitutional limits. There are several inherent characteristics of judicial review
that make it easier for the public to identify and focus upon those cases that are
likely to be of greatest concern. One such characteristic is the gatekeeping
function that courts perform in the ordinary course of adjudication. Courts do
not sound the alarm every time a lawsuit is filed against the government;
instead, they exercise judgment and reject suits that lack merit, thereby relieving
the people of any need to follow every allegation of government misconduct.

Another helpful characteristic of judicial review, from an information-
management perspective, is the manner in which judiciaries are structured. The
existence of specialized courts and appellate hierarchies enables people to focus
their attention on a single source of information. In countries that concentrate
the exercise of judicial review in a specialized constitutional court, as in much
of Europe and Latin America, it is obvious where to turn for information about

85. See id. at 173-74 (noting that one way in which Congress has implemented “fire-alarm”
oversight is by enacting laws that “have substantially increased the number of groups with legal
standing” to challenge agency action in court).

86. Garrett & Weingast, supra note 48, at 198.

87. See supra note 60 and accompanying text.

88. See, e.g., Richard H. Fallon, Jr., Constitutional Precedent Viewed Through the Lens of Positivist
Jurisprudence, 86 N.C. L. Rev. 1107, 1142 (2008) (“The Constitution necessarily draws its meaning
from the interpretive practice or practices in which it is situated.”).
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the constitutionality of government action.® In countries with a decentralized
system of judicial review, such as the United States or Canada, the hierarchical
structure of the judiciary and the docket-management tools available to appel-
late courts tend to filter out cases of limited importance or salience before they
reach the highest court.”® The result, again, is to limit the universe of informa-
tion that people must navigate, and to focus attention upon the work of a single
court.

The manner in which courts report their decisions can also have a beneficial
impact on the ability of ordinary citizens to learn about government conduct.
Let us imagine, for example, that the people of Hobbestown have charged their
unarmed judge with responsibility for determining the gunman’s compliance
with the restrictions they have imposed, and for informing them of her findings.
The people would want the judge’s determinations to be both informative and
accessible. To that end, the judicial determinations would ideally have certain
characteristics. First, they would be widely available at little or no cost to
members of the public. Second, they would be substantively accessible, or
comprehensible to the public. Third, they would be sufficiently thorough to
enable people to judge for themselves whether there is cause for alarm.

In the real world, the reporting of judicial decisions strongly exhibits the first
of these characteristics: high court decisions about the constitutionality of
government conduct, in particular, tend to be widely available at little or no
cost, whatever the country. It is more difficult to generalize, however, about the
comprehensibility and thoroughness of such decisions. On the one hand, judi-
cial decisions possess one particular quality that helps make them accessible to
a general audience: they tell stories.”’ Adjudication encases questions of law
and fact in compelling narratives. Cases are dramatic stories of specific harms to
specific persons. It is all too evident from popular culture how well morality
tales of the courtroom variety capture the public imagination. Constitutional
adjudication, by its nature, shares this appeal to a broader audience. Nearly all
constitutional courts decide cases in lieu of, or in addition to, abstract legal

89. See Mark Tushnet, Comparative Constitutional Law, in THE OXFORD HANDBOOK OF COMPARATIVE
Law 1225, 1255 (Mathias Reimann & Reinhard Zimmermann eds., 2006) (describing the “purist
Kelsenian system” of judicial review, in which ordinary courts are prohibited from ruling on constitu-
tional questions, but noting also the difficulty of coordinating the constitutional court’s interpretations
with the actions of the ordinary courts).

90. Cf. Tamir Moustafa, Law and Resistance in Authoritarian States: The Judicialization of Politics
in Egypt, in RULE BY Law: THE PoLiTics oF COURTS IN AUTHORITARIAN REGIMES 132, 146 (Tom Ginsburg
& Tamir Moustafa eds., 2008) (noting that the structure of administrative court systems facilitates
identification of the most significant cases of misconduct by government officials by filtering a large
number of citizen complaints “thorugh a coherent system of procedural rules, standing criteria, and the
like”).

91. See generally, e.g., ConsTITUTIONAL LAw Stories (Michael C. Dorf ed., 2004) (demonstrating
that constitutional cases tell stories); Richard Delgado, Storytelling for Oppositionists and Others: A
Plea for Narrative, 87 MicH. L. Rev. 2411, 2426-29 (1989) (characterizing a judicial order dismissing a
complaint as a story that “officially devalue[s]” the complainant’s own story). I am grateful to Martin
Shapiro for suggesting this point.
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questions.®” The fact that they engage in this form of storytelling gives them a
particularly effective way of communicating to the public.

On the other hand, the comprehensibility of judicial decisions to a broad
audience tends to suffer because judges do not write opinions primarily with a
general audience in mind, with the occasional exception of cases that they
believe will or should be of unusual interest to the public.93 To some extent,
there may also exist an inevitable tradeoff between comprehensibility and
thoroughness: thorough opinions are likely to be characterized by a degree of
detail and complexity that makes them more difficult for laymen to digest,
whereas shorter opinions may be easier to read but will also tend to provide less
information about the case.”

Different courts do, in fact, make this tradeoff in different ways. Decisions of
the European Court of Justice, for example, are easier to read insofar as they are
relatively concise and always free of dissenting or concurring opinions, but the
reader does not benefit from the expression of competing viewpoints that may
highlight potentially salient information missing from the court’s opinion or
weaknesses in the court’s reasoning.95 Decisions of the British House of Lords,
by contrast, are relatively lengthy and always include a separate opinion by each
member of the court; moreover, because there is no officially designated
opinion of the court, the reader must peruse all of the opinions in order to
ascertain to what extent, and on what issues, a controlling rationale exists.”® The
United States Supreme Court, with its practice of rendering clearly labeled
majority, concurring, and dissenting opinions, falls between these two ex-

92. France poses the conspicuous exception: the Conseil Constitutionnel can only review legislation
that has been adopted by Parliament but not yet promulgated. It can neither address controversies
arising from actual operation of a law nor entertain complaints from ordinary citizens. See JOHN BELL,
FrENCH CoNSTITUTIONAL LAw 32-33 (1992); ALEC STONE, THE BIRTH OF JuDICIAL PoLiTics IN FRANCE: THE
CoNSTITUTIONAL COUNCIL IN COMPARATIVE PERSPECTIVE 8, 57-59 (1992).

93. See, e.g., RicHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. BOARD OF EDUCATION AND
BLACK AMERICA’S STRUGGLE FOR EquaLiTy 678-99 (1975) (discussing Chief Justice Warren’s strategic
goals in drafting the Court’s opinion in Brown v. Board of Education, including that of presenting a
unanimous face to potentially hostile segments of the public).

94. See Ray Forrester, Supreme Court Opinions—Style and Substance: An Appeal for Reform, 47
Hastings L.J. 167, 177 (1995) (arguing that longer opinions are less likely to be read by ordinary
people and thus escape “the scrutiny of the governed”); Ryan C. Black & James F. Spriggs II, An
Empirical Analysis of the Trends, Determinants, and Effects of the Length of Majority Opinions of the
U.S. Supreme Court (2008) (unpublished manuscript), available at http://works.bepress.com/
james_spriggs/2 (observing that “lengthy opinions make even more difficult the public’s task of
decoding the Court’s decisions” and thereby shift the burden of “explaining the Court’s work to the half
dozen or so reporters who cover the Court”).

95. A typical European Court of Justice decision is just three to four pages in length, of which no
more than half is legal analysis. See MiTCHEL DE S.-O.-L’E. LASSER, JUDICIAL DELIBERATIONS: A
COMPARATIVE ANALYSIS OF JUDICIAL TRANSPARENCY AND LEGITIMACY 104-06 (2004). Facts are treated
“brusquely,” and “no indication whatsoever” is given as to how each judge voted. /d. at 105.

96. See, e.g., Anisminic Ltd. v. Foreign Comp. Comm’n, [1969] 2 A.C. 147, 167-223 (H.L.) (appeal
taken from Eng.) (reporting five separate opinions totalling forty-six pages, and listing the opinions in
order of seniority without any label indicating the extent to which any particular opinion commands
majority support).
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amples. Most of the time, it is easy for even a casual reader to ascertain how
severely the Court is divided, and on what issues.”’

C. THE RELATIONSHIP BETWEEN COURTS AND OTHER MONITORING INSTITUTIONS

The tradeoff between accessibility and thoroughness is not, however, as
intractable as it might first appear. The actual impact of judicial monitoring on
public awareness of government misconduct is not simply the product of how
courts choose to write their opinions. Rather, courts rely to a significant extent
upon other actors, such as the media and the legal academy, both to publicize
their rulings and to render the substance of their decisions more intelligible to a
general audience.”® The existence of such institutions means, among other
things, that the extent to which judicial review facilitates the exercise of popular
sovereignty is unlikely to hinge upon the relative brevity or verbosity of judicial
opinions. As long as there exist sophisticated intermediaries in the media and
the legal academy capable of helping members of the general public to identify
salient cases and understand what has been said by the courts, it does little harm
for courts to err on the side of thoroughness at the possible expense of
comprehensibility.

The role of intermediaries in making the work of the courts accessible to a
broader audience highlights a more general point: the task of monitoring the
government is not one that courts perform in isolation and without assistance. It
is instead a task that calls for courts and other institutions to cooperate with one
another in order to perform effectively. In any well-functioning democratic
order, courts operate alongside a range of other actors that not only assist the
courts in detecting and publicizing government misconduct, but also operate in
their own right as fire-alarm mechanisms. These include not only the media and
the academy, but also opposition parties, interest groups, and the bar.”® Within
the government itself, auditors, ombudsmen, and independent commissions all

97. There are conspicuous exceptions to this general rule, but they are conspicuous in part because
they are relatively rare. See, e.g., Hamdi v. Rumsfeld, 542 U.S. 507, 553 (2004) (Souter, J., concurring
in part, dissenting in part, and concurring in the judgment) (“join[ing] with the plurality in ordering
remand on terms closest to those I would impose” in order to “give practical effect to the conclusions of
eight members of the Court”); Nat’l Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 583-604
(1949) (plurality opinion of Jackson, J.) (announcing the judgment of the Court, but relying upon a
view of Article III expressly rejected by six members of the Court in three separate opinions).

98. See Jeffrey K. Staton, Constitutional Review and the Selective Promotion of Case Results, 50
Awm. J. PoL. Scr. 98, 101-02, 110 (2006) (arguing that courts have a strategic incentive to encourage
greater and more accurate media coverage of their decisions because such coverage increases the cost
to the government of disobeying judicial decisions).

99. The idea that the media, in particular, play a watchdog role of constitutional dimension is not
new: Edmund Burke famously characterized the media as the “Fourth Estate” of the British constitu-
tional order, “more important” than the church, the nobility, or the common people. THomAS CARLYLE,
ON HEeroEs, HERO-WoRsHIP, & THE HERoIC IN HisTorRY 141 (Univ. of Cal. Press 1993) (1841) (“Burke
said there were Three Estates in Parliament; but, in the Reporters’ Gallery yonder, there sat a Fourth
Estate more important far than they all.”); see also, e.g., 1 F. KnighT HUNT, THE FOURTH ESTATE:
CoNTRIBUTIONS TOWARDS A HISTORY OF NEWSPAPERS, AND OF THE LIBERTY OF THE PRrEss 7 (David Bogue
1850) (“[TThe Newspaper is a daily and sleepless watchman that reports to you every danger which
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have responsibility for detecting and drawing attention to official misconduct.

The fact that other institutions perform monitoring activities that overlap with
those of a constitutional court does not mean that judicial review is superfluous.
The relationship between the courts and other institutions with monitoring
capabilities is best understood as complementary and symbiotic. Each is made
more effective by, and enjoys advantages over, the others. As a result, none is a
perfect substitute for any other. To forego judicial review entirely is to compro-
mise both the effectiveness of other monitoring institutions and the overall
ability of the people to monitor their government. To give an obvious example,
courts provide grist for the media by hearing disputes and rendering decisions
that are of potential interest to the public. At the same time, by exposing
government noncompliance to public censure, media coverage of the courts
encourages the government to obey judicial decisions in the first place.'®

Likewise, a constitutional court directly benefits the media by defending and
celebrating freedom of speech. In doing so, however, the court helps itself as
well. It preserves the ability of the media not only to publicize judicial deci-
sions, but also to detect and report misconduct in the first place. That informa-
tion, in turn, enables and encourages potential litigants to invoke the scrutiny of
the courts. The result is a virtuous circle of adjudication and reporting, reporting
and adjudication. To put a new twist on a familiar metaphor, the efforts of the
media and the courts combine to offer the best of both police-patrol and
fire-alarm oversight: the media act as a police patrol that generates judicial fire
alarms.'”'

Synergies aside, courts also possess a number of advantages over other
institutions that offset their weaknesses and render them especially effective at
monitoring government compliance with legal restrictions. One such advantage
is expertise: judges possess a combination of legal skill and experience that
renders them better qualified than the average journalist or politician to assess
the lawfulness of government conduct.'®® Another advantage is credibility. Here
and in other countries, courts tend to enjoy higher levels of public confidence

menaces the institutions of your country, and its interests at home and abroad.” (quoting Sir Edward
Bulwer Lytton)).

100. See Staton, supra note 98, at 99, 102-11 & 110 tbl.4 (positing that constitutional courts
encourage media coverage of their decisions as a means of increasing the likelihood of government
compliance, and finding by way of empirical support that the Mexican Supreme Court is much more
likely to seek out media coverage when it strikes down important federal policies than when it upholds
policies, or when it strikes down less important policies); Georg Vanberg, Legislative-Judicial Rela-
tions: A Game-Theoretic Approach to Constitutional Review, 45 Am. J. PoL. Sc1. 346, 34748 (2001)
(arguing that the “threat of public censure” can deter government disobedience of judicial decisions, but
only to the extent that the public can monitor how the government responds to the courts).

101. See supra notes 82—-84 and accompanying text (describing and comparing the “police-patrol”
and “fire-alarm” models of government oversight). Credit and thanks are due to Martin Shapiro for this
insight.

102. See supra notes 50, 60—61 and accompanying text.
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than either the media or the national government.'®® Such confidence is crucial
if a given institution is to function effectively as a fire alarm: people are more
likely to heed the message if they trust the messenger.

To be sure, judicial review is not superior to other fire-alarm mechanisms in
every respect. The pace at which public litigation unfolds, for example, is
almost certainly a meaningful drawback of judicial monitoring: journalists can
unearth troubling facts and law professors can pontificate upon their legal
consequences in a fraction of the time that it ordinarily takes a lawsuit to wind
its way through the courts. The fact that other institutions may be faster to react
than the courts, however, does not necessarily mean that they do a better job of
monitoring the government. In particular, the media and other private monitor-
ing institutions are vulnerable to government manipulation in ways that courts
are not. For information about the government, the press must rely to a
significant extent upon what the government itself chooses to disclose. The
government can be expected to provide the media with a selective and self-
serving account of its own activities, to reward sympathetic journalists with
preferential access to information, and perhaps even to suppress or censor
unfavorable coverage.'® Courts, by contrast, have at their disposal privileged
means of gathering information that are not available to ordinary actors. Judicial
fact-finding enjoys the backing of compulsory legal process. The power to issue
subpoenas and the threat of punishment for contempt of court—not to mention
the possibility of conviction for perjury or obstruction of justice—make it
considerably more difficult and dangerous for a government official to deceive a
judge than a reporter.

There is another, and more important, reason why courts are not fungible
with other institutions that perform a fire-alarm function. Anyone can proclaim
that the government has behaved unlawfully; anyone can sound the alarm. The
question is whether people will respond, and whether they will do so on a
sufficiently large scale to be effective. In order for the people to maintain

103. See, e.g., PatriciA Moy & MicHAEL Prau, WitH MALICE TowarD ALL? THE MEDIA AND PUBLIC
CONFIDENCE IN DEMOCRATIC INSTITUTIONS 13-24 & 14 fig.1.2 (2000) (discussing trends in public attitudes
toward various institutions from the 1960s through the 1990s, and revealing that more people express
“a great deal of confidence” in the Supreme Court than in Congress, the Presidency, the press, or the
educational system); id. at 18 (“The press has long been one of the most reviled of institutions, typically
scoring lower confidence ratings than most others.”); John O. Haley, The Japanese Judiciary: Maintain-
ing Integrity, Autonomy, and the Public Trust, in LAW IN JAPAN: A TURNING Point 99, 127 (Daniel H.
Foote ed., 2007) (citing newspaper-poll findings that, in Japan, the judiciary enjoys much greater levels
of public trust than religious institutions, the army, or the national government); Takao Tanase, The
Japanese Attitude Toward Judicial Reform, 1 Kyoto J.L. & Por. 27, 38 n.7 (2004) (reporting a
television-poll finding that a “large majority” of the Japanese public thinks that the media has a
tendency to infringe upon, rather than protect, people’s rights); infra note 219 and accompanying text
(noting the high levels of public support enjoyed by constitutional courts in Canada, Germany, India,
Japan, and the United States relative to other institutions).

104. See, e.g., DANIEL C. HALLIN, THE UNCENSORED WAR: THE MEDIA AND VIETNAM passim (1986)
(describing the government’s success at “news management,” and the media’s acceptance and propaga-
tion of the government’s perspective, for most of the duration of the war in Vietnam).
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control over the government, they must not only find a way to monitor the
government, but also overcome large-scale coordination problems. It is to the
need of the people for a coordinating mechanism, and the capacity of constitu-
tional courts to fulfill this need, that we turn next.

III. Courts AS COORDINATORS

A. THE MANY FACES OF JUDICIAL POWER

It has long been clear that judicial power wears more than one face. Like
blind men grasping at different parts of an elephant,'® scholars have offered
sharply discontinuous accounts of the nature of judicial power. Some see in the
courts the face of public reason and are inspired to hope that wise jurists may
advance our democratic discourse.'” Others pierce the veil of courtroom ritual
and judicial wordplay to discover only the state’s unrivaled capacity for orga-
nized violence at work, brutally and without end.'®” Neither account seems
wholly adequate. Courts cannot always induce people to obey by convincing
them that a particular course of action is normatively desirable; nor can courts
always threaten coercion. It strains credulity to suggest that President Nixon
surrendered the Watergate tapes because the Supreme Court led him to see the
light of reason or because he feared the arrival of federal marshals at the White
House door.'”® A view of judicial power as resting simply upon state coercion
fails, in particular, to account for the fact that has motivated our search for a
more complete account of the reasons for which powerful actors obey seem-
ingly weak courts: across a wide range of situations—both historical and
contemporary, domestic and international—state enforcement of judicial deci-
sions is simply absent. In the absence of any plausible threat of state enforce-
ment, what fills the void?

By way of a partial answer, Part II of this Article identified another reason
why people obey courts: courts perform a monitoring function, which is to say

105. The story of the blind men who perceived an elephant in entirely different ways, depending
upon what part of the elephant each one touched, is one that Buddha is reputed to have told his
disciples. See Udana 68-69 (“For, quarreling, each to his view they cling. Such folk see only one side
of a thing.”); David M. Zlotnick, The Buddha’s Parable and Legal Scholarship, 58 WasH. & LEE L.
REev. 957, 962-67 (2001) (discussing the origins of the parable and its frequent appearance in legal
scholarship).

106. See, e.g., RoNALD DWORKIN, A MATTER OF PRINCIPLE 69-71 (1985) (arguing that judicial review
“forces political debate to include argument over principle,” and that “argument of principle” is a
“better” form of argument for a democracy); JouNn Rawrs, PoriticarL LiBEraLisM 231-40 (1996 ed.)
(characterizing courts as exemplars of “public reason”).

107. See, e.g., Robert M. Cover, Violence and the Word, 95 YaLE L.J. 1601, 1607 (1986) (observing
that the “civil facade” of a criminal trial reflects not the ability of the courts to “talk our prisoners into
jail,” but rather “the defendant’s autonomous recognition of the overwhelming array of violence ranged
against him, and of the hopelessness of resistance or outcry”).

108. See United States v. Nixon, 418 U.S. 683, 713 (1974) (rejecting a claim of executive privilege
to withhold audio recordings and papers that had been subpoenaed for use in a federal criminal
investigation).
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that they expose and publicize misconduct. Adjudication provides information
that enables third parties to identify rule-breakers. Equipped with this knowl-
edge, various actors respond in ways that are not necessarily intended to inflict
punishment, but nevertheless impose political, economic, or social costs upon
the rule-breaker. European merchants in the Middle Ages who failed to obey the
private judges responsible for administering the lex mercatoria faced the loss of
trading opportunities with fellow merchants.'” Residents of nineteenth-century
Mexican California brought their marital disputes before the alcalde ‘“not
because the court could do much about them, but to publicize the errant
behavior and so exert pressure on the wrongdoer to reform.”'' Likewise, a
misbehaving government faces a loss of political support if its conduct is
identified and publicized by a court armed with little more than a reputation for
competence and integrity.

In identifying misconduct, however, courts do not merely perform a monitor-
ing function. They also perform a coordinating function. In its role as monitor, a
court provides information that motivates us to behave a particular way. A
resident of Santa Barbara who learns that the alcalde has ruled against an errant
spouse or cheating trader, for example, is thereby given reason to shun the
wrongdoer. In its role as coordinator, however, a court provides public cues that
enable large numbers of people to behave the same way, at the same time, and
for the same reason. As Avner Greif emphasizes, “the alcalde and other commu-
nal leaders provided the public signal required to coordinate punishments.”"""
The sanctions that the community brings to bear against the wrongdoer are
effective because they are coordinated: a ruling by the alcalde makes it possible
for the community to ostracize an errant spouse, or to boycott a cheating trader.
This ability of courts to coordinate behavior en masse provides yet another
answer to the question of why people obey courts. And it provides yet another
reason why judicial review reinforces, rather than undermines, popular sover-
eignty.

These different types of judicial power—persuasion, coercion, monitoring,
coordination—may seem to share little in common. Yet courts exercise all of
these powers in precisely the same way—namely, by formulating and communi-
cating opinions about disputes. The opinions that courts express shape the
beliefs that people hold. It is by influencing different types of beliefs that courts
exercise different types of power. There are three types of beliefs, and thus three
types of judicial power, to be distinguished. First, courts shape normative
beliefs, and in so doing, they exercise the power of persuasion. Second, they
shape factual beliefs, and in so doing, they engage in monitoring or whistleblow-
ing, which is also a form of power over the behavior of others. Third, they

109. See supra notes 68—70 and accompanying text.

110. Clay, supra note 3, at 507; see also, e.g., GREIF, supra note 2, at 214—15 (noting that the alcalde
“provided a public signal regarding who was at fault in cases of public dispute”).

111. GRrEIF, supra note 2, at 215 (emphasis added).
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shape predictive beliefs, which is to say that they are capable of coordinating
behavior on outcomes that they select.

1. Normative beliefs. First, courts can shape our normative beliefs, or our
beliefs about how people should behave. We may call this the power of
persuasion: it is not the ability to coerce, but rather the ability to make people
want to comply by appealing to their sense of what is good, appropriate, or
desirable. The persuasiveness of a given assertion may be defined as a function
of both the identity of the speaker and the content of the communication. A
particular speaker may be persuasive, for example, because he or she possesses
credibility, authority, or both. To say that a speaker has credibility is to say that
the audience believes the speaker is knowledgeable and unlikely to deceive
them.''? To say that a speaker possesses authority implies, by contrast, that the
audience feels a normative obligation to obey the speaker, regardless of whether
the speaker is correct or knows better than the audience.''” A court may be
persuasive because it possesses either or both of those qualities: we may be
persuaded to behave a particular way because we believe that the court is acting
in a truthful manner on the basis of relevant expertise or because we feel a
moral obligation to obey the court.

Just as there are different qualities that can make a court persuasive, there are
different ways in which the content of a judicial opinion can persuade us. A
court may employ any combination of legal, moral, and practical arguments in
its efforts to shape our normative beliefs. It might persuade its audience that
racial segregation of public schools should be abolished, for example, on the
ground that it is unconstitutional, or that it is immoral, or that it undermines the
pursuit of American military and diplomatic goals by painting the United States
in an unflattering light vis-a-vis its Cold War rivals.""*

112. See Luria & McCuUBBINS, supra note 75, at 50-51, 64 (identifying the conditions under which
“persuasion” can occur); Mathew D. McCubbins & Daniel B. Rodriguez, When Does Deliberating
Improve Decisionmaking?, 15 J. CoNTEMP. LEGAL Issuges 9, 36 (2006) (observing that learning from
others cannot occur unless the speaker is perceived to be both “knowledgeable” and “trustworthy”).

113. See Scott J. Shapiro, Authority, in THE OXFORD HANDBOOK OF JURISPRUDENCE AND PHILOSOPHY OF
Law 382, 383, 394 (Jules Coleman & Scott Shapiro eds., 2002) (noting that it is the defining
characteristic of authority to claim the right to be obeyed “regardless of whether [the authority’s]
judgments are correct”). Per Joseph Raz’s influential account of the nature of authority, the statement
that A has authority over B means that B has reason both to act as A commands and to disregard reasons
for acting some other way. See JosepH Raz, THE AUTHORITY OF LAw: Essays oN LAW AND MORALITY
18-27 (1979); see also, e.g., JouN Finnis, NATURAL Law AND NATURAL RIGHTS 233-34 (1980). Outside
of legal philosophy, it is not unusual for scholars to equate the concept of authority with that of
legitimacy, or to define both in circular fashion. See James L. Gibson et al., The Supreme Court and the
US Presidential Election of 2000: Wounds, Self-Inflicted or Otherwise?, 33 Brit. J. PoL. Sc1. 535, 537
(2003) (observing that “authority” is “often used as a synonym for legitimacy,” yet noting at the same
time that “[l]egitimate institutions” are defined as “those with an authoritative mandate to render
judgments”).

114. See MaRry L. Dupziak, CoLb WaR CIVIL RIGHTS: RACE AND THE IMAGE OF AMERICAN DEMOCRACY
90114 (2000) (describing the position taken during the Truman Administration by the Justice Depart-
ment and Secretary of State Dean Acheson, among others, that the spectacle of racial segregation was
having an increasingly negative impact on America’s ability to exercise world leadership).
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A court’s power to influence our behavior by persuading us that a particular
course of action is illegal, immoral, or imprudent is not to be taken lightly.
Finger-wagging can be effective. But it is not the only reason why people obey
courts; nor is it necessarily the most important.

2. Factual beliefs. Second, courts can shape our factual beliefs, or our beliefs
about how people have actually behaved. A judicial opinion can influence
beliefs about whether A was in fact the driver of the automobile that struck B,
for example, or whether the government did in fact intern certain citizens in
prison camps on the basis of their ethnicity.''> To the extent that courts credibly
describe the behavior of others, they perform a whistleblower or monitoring
function. As argued in Part II, the fact that courts perform this function gives
people a reason to obey them: the prospect that a court may expose one’s
misconduct is reason to refrain from misconduct in the first place.

3. Predictive beliefs. Third, courts can shape our predictive beliefs, or our
expectations about how others will behave. The essence of strategic behavior is
to act in ways that anticipate the behavior one expects from others. Our
predictions regarding the behavior of others inform our strategic calculations as
to the costs and benefits of different courses of action. A judicial decision that
changes our expectations about how others will behave thus influences our own
behavior as well. In choosing how to behave in light of a judicial decision, a
strategic actor must take into account how she expects others to respond to the
decision. Her calculations as to how others will react may lead her to comply
with the decision, regardless of whether she finds the decision either factually
informative or normatively persuasive.

By generating predictive beliefs about the behavior of others, courts can
induce rational actors to comply with their decisions. The expectation that
others will punish us for defying the courts, for example, has traditionally
provided a strong incentive to obey the courts in the first place. Suppose, for
example, that A sues B for intentional infliction of emotional distress and wins a
damages award. The judgment may have no effect on B’s factual belief that she
inflicted no harm on A or on her normative belief that her behavior was wholly
justified. The fact that the court has entered a judgment against her, however,
leads her to believe that others—including, but not limited to, the court itself—
will inflict various costs on her if she refuses to pay A as ordered. It is B’s
predictive beliefs about the consequences of the decision, as opposed to her
factual or normative beliefs, that lead her to comply.

B. ADJUDICATION AS A SOLUTION TO COORDINATION PROBLEMS

The threat of coercion is not, however, the only consideration capable of
motivating strategically minded actors to comply with judicial decisions. In
many situations, people have an interest in cooperating with one another, yet

115. See Korematsu v. United States, 323 U.S. 214, 216-17 (1944) (acknowledging, obliquely, the
government’s forcible internment of “persons of Japanese ancestry”).
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they cannot cooperate effectively unless they can coordinate their actions.
Consider, for example, the sport of competitive rowing. All of the rowers in a
boat share the goal of propelling their boat forward as quickly as possible, but to
do so, they must coordinate the power and rhythm of their strokes. They follow
the directions of the coxswain not because they will be punished for disobedi-
ence, but rather because they must coordinate their actions in order to achieve
their common goal. The coxswain, in turn, is able to coordinate their actions
only because each rower holds certain beliefs about what the other rowers know
and believe: each rower knows that every other rower is aware of the cox-
swain’s directions, and each rower expects every other rower to follow those
directions. A courtroom setting generates similar beliefs on the part of litigants.
Each party knows that the other parties are aware of the court’s commands, and
each party further expects the other parties to follow those commands. Thus,
insofar as the parties stand to benefit from coordinating with one another, they
have reason to obey the court’s decision.

At first glance, it may seem strange to suggest that people obey judicial
decisions because such decisions enable them to cooperate with one another.
Casual observation suggests that people resort to courts not because they wish
to cooperate, but rather because they are in conflict. Even in litigation, however,
the parties ordinarily share at least some goals in common. For example,
although each party would prefer the court to resolve the case a particular way,
the parties are likely to share in common a preference that the dispute be
resolved by adjudication rather than by violence. Whatever the actual outcome
turns out to be, the parties would prefer to arrive at that outcome by an order of
the court than by a fight to the death. Thus, litigation is not a truly zero-sum
game: the parties prefer different outcomes yet derive mutual benefit from
resolving their dispute in the courtroom.

Real-life strategic interactions, such as those that take place in courtrooms,
are often characterized by a combination of both conflicting and shared inter-
ests.''® These so-called “mixed-motive games” are ubiquitous and include, inter
alia, all bargaining situations.''” Examples range from the mundane daily task
of driving through a busy intersection to international border disputes with the
potential for nuclear war.''® In strategic interactions of this variety, there is
clearly an element of conflict because each side favors a different outcome for
self-interested reasons. Everyone wishes to cross the intersection before every-
one else; India and Pakistan both wish to lay claim to Kashmir, each to the
exclusion of the other.

Yet there are also obvious and significant gains to cooperation, in that it is

116. See SCHELLING, supra note 55, at 83—118 (identifying the characteristics of a mixed game of
conflict and cooperation, and discussing the ubiquity of such games).

117. Id. at 87, 89, 99-102 (observing that “bargaining situations” are inherently mixed-motive
games).

118. See Ginsburg & McAdams, supra note 1, at 1317-19 (characterizing international border
disputes as mixed-motive games of conflict and cooperation).
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costly for the participants to fail to agree upon the outcome. Everyone wishes to
avoid a collision; India and Pakistan prefer, presumably, to avoid nuclear war. If
the benefits of cooperation are sufficiently large relative to the expected gains
from conflict, then the participants will share a common interest in coordinating
on the same outcome, even though they each prefer different outcomes. How,
then, can the players in this strategic game coordinate upon the same outcome,
and what determines the outcome upon which they will coordinate?

In such situations, a court can do the trick of coordinating behavior on a
particular outcome by generating mutually reinforcing, self-fulfilling expecta-
tions about how the parties will behave.''® The example of a border dispute
between two hypothetical states, A and B, illustrates the point. Each state would
prefer to yield to the other than to engage in a costly war, which will be the
outcome if both attempt to occupy the disputed territory.'** Suppose that the
two states take the step of litigating their dispute before a court that lacks any
ability of its own to coerce a state into obeying its rulings. In real-life versions
of this scenario, the actual likelihood of compliance is quite high: Professors
Ginsburg and McAdams estimate that the International Court of Justice (ICJ)
has enjoyed a compliance rate of at least eighty-six percent in border dispute
cases, notwithstanding its lack of enforcement power.'>' The explanation for the
court’s success, they argue, lies in the fact that the parties share a common
interest in coordinating their behavior, which the court helps them to achieve.'*

The court’s ability to coordinate competing states upon a peaceful outcome
can be explained as a function of its influence over each state’s predictive
beliefs. The decision of the court—and, indeed, the mere participation of both
states in the judicial proceedings—weave a web of strategic expectations that
will ultimately ensnare the losing party. If neither state expects to gain anything
from winning the case, neither state has any reason to participate in the
proceedings: any effort spent is wasted effort. To take the time and effort to
participate in the proceedings is to send a costly, and therefore credible, signal
that one believes the court’s decision will have at least some impact on the

119. Professors Ginsburg and McAdams have drawn explicitly upon concepts from game theory to
argue that courts command obedience in part by shaping self-fulfilling expectations on the part of the
litigants. See id. at 1288-1330 (arguing that international tribunals perform signaling and coordination
functions that help to explain how they can obtain obedience in the absence of any enforcement power);
McAdams, supra note 4, at 1050-97, 1120-21.

120. See Ginsburg & McAdams, supra note 1, at 1318-19 (describing a dispute in which two
neighboring states both desire border territory, but the territory is insufficiently valuable to justify a
costly war).

121. See id. at 1315 tbl.2 (estimating conservatively that eighteen of the twenty-one border and
maritime delimitation cases decided on the merits by the ICJ since 1947 have met with compliance).
The discussion that follows does not mirror their analysis, but uses it instead as a point of departure.

122. See id. at 1308, 1316 (arguing that adjudication by the ICJ often solves coordination problems,
and that the possibility of successful judicial resolution “increases dramatically” when the dispute
involves an element of coordination); see also Jack L. GoLpsmitH & ERiCc A. POsSNER, THE LimITs OF
INTERNATIONAL LAw 12 (2005) (identifying a shared interest in coordination as one possible explanation
for the observance of international borders).
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actual outcome of the dispute. Because both states send and receive the same
signal, both states know that they are paying mutual attention to the court. In
other words, both states know that the court’s ruling will be a focal point of
their mutual attention.

The fact that both states know the court’s decision is a focal point makes it
difficult, in turn, for the losing state to defy the decision without triggering a
war. A decision that tells both states that the territory belongs to A, for example,
encourages A to occupy the territory. One way in which it does so is simply by
engendering a sense of entitlement on the part of A. Another way in which it
does so, however, is by generating common knowledge about the likely behav-
ior of both states. As a result of the ruling, not only does B believe that A will
try to seize the land, but A knows that B holds this belief: in other words, A
knows that B believes that A will behave aggressively. If A further believes that
B’s best response to aggression is to yield, then A will expect B to yield. This
belief that B will yield will give A further encouragement to behave aggres-
sively. At the same time, if B knows that A holds the beliefs just described, B
will expect A to behave aggressively, and this belief will in fact encourage B to
yield.

In short, given what A expects B to do, A’s best choice of strategy is to
behave aggressively, and given what B expects A to do, B’s best choice of
strategy is to yield. The overall result—A seizes the land and B yields—is an
equilibrium: it is a stable and self-enforcing pattern of behavior because neither
state can do better by behaving differently, in light of what each expects the
other to do.'”® The result is also consistent with the court’s decision, not
because the court has any power to enforce the decision, but rather because the
decision shaped the mutually reinforcing and self-fulfilling beliefs of the parties
regarding what to expect from one another.

Another apparent example of a powerless court that has elicited the obedi-
ence of governments by coordinating their behavior is the European Court of
Justice (ECJ). By the late 1960s, progress within the European Community
(EC) toward the creation of a common market had stalled, thanks in part to the
so-called “Luxembourg Compromise” that effectively guaranteed the ability of
any member state to block legislation aimed at lowering non-tariff trade barri-
ers.'** Against this backdrop of policy paralysis, the ECJ adopted, in the
landmark Cassis de Dijon case, a principle of “mutual recognition”: goods and

123. “An equilibrium is a situation in which no player believes that it can achieve a better outcome
by unilaterally changing strategies, in light of its beliefs as to the strategies of the other players and the
probabilities of relevant events.” David S. Law, The Paradox of Omnipotence: Courts, Constitutions,
and Commitments, 40 Ga. L. Rev. 407, 457 n.191 (2006). Because neither party fares better by
unilaterally changing strategies, the overall pattern of behavior is stable. See JaAMEs D. Morrow, GAME
THEORY FOR PoLiTicAL ScienTisTs 80-98 (1994) (defining a Nash equilibrium).

124. See ALEc STONE SWEET, THE JupiciaL CoNSTRUCTION OF EUuroPE 121, 144 (2004) (describing the
French recalcitrance that produced the Luxembourg Compromise, and noting the failure of the member
states “to make progress on market integration, according to the plans they themselves had designed”).
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services that are legal for sale in one member state, it ruled, must also be legal
for sale in other member states.'”> The member states did not welcome the
court’s adoption of the mutual recognition principle.'*® Why, then, did they end
up following the court’s drastic approach?'?’

The answer may lie at least partly in the fact that the member states faced a
mixed-motive game characterized by both a need for cooperation and a ten-
dency toward conflict. Their immediate goal in forming what is now the
European Union was to establish a common market, yet it was inevitable that
they would disagree over how best, and how thoroughly, to accomplish this
goal. Geoffrey Garrett and Barry Weingast have suggested that the ECJ pre-
vailed on the question of how market integration would proceed because there
was no other path to cooperation that suggested itself."*® Multiple equilibria
were possible, but the member states found themselves unable to coordinate on
any equilibrium other than the status quo continuation of non-tariff trade
barriers. Especially in light of the Luxembourg Compromise, it would have
been costly, if not impossible, for the member states to agree upon a different
approach, and the court’s solution to the challenge of market integration was
probably better than no solution at all.

By articulating a set of expectations as to how integration would proceed, the
ECJ’s adoption of mutual recognition as an ordering principle for the common
market created “a focal point around which EC members could coordinate their
bargaining.”'*® To the extent that the member states shared an interest in market
integration but had been unable to achieve it via ordinary policymaking pro-
cesses, compliance with the solution imposed—or, perhaps more accurately,
proposed—by the ECJ was in their self-interest. Because the member states
sought to coordinate their behavio