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INTRODUCTION

At 8:45 a.m. local time on October 12, 2000, a United States destroyer, the
U.S.S. Cole, pulled into the harbor outside the Yemeni port of Aden." Within
forty-five minutes, the Cole was circled by small boats assisting the large
warship in mooring and refueling operations.” With all the small boat traffic, the
approach of two men in a small motorized boat went largely unnoticed, despite
the fact that the Cole had extra sailors on watch at the time.” The boat was
indistinguishable from others busy at work around the Cole, until, as it neared
the destroyer, the two men inside stood up “as if in some kind of salute.”
Moments later, the boat exploded, leaving a forty-by-forty—foot hole in the side
of the destroyer—thirty-nine United States sailors were injured, and seventeen
were dead.”

Suspicion soon focused upon the radical Islamic terrorist group al Qaeda,
which appeared to be the lead actor in this grisly drama.® Within a few years of
the tragedy, several families of the victims filed suit against the nation of Sudan
for its past harboring of al Qaeda terrorists.” The suit was based on a recent
amendment to the Foreign Sovereign Immunities Act (FSIA), which enables
American citizens to sue foreign nations in the United States for personal injury
or death caused by terrorist acts associated with that state.® Essentially, the
legislation waives the sovereign immunity of state sponsors of terrorism in two
separate ways: (1) if an “official, employee, or agent” of that state engages in an
act, such as “torture, extrajudicial killing, aircraft sabotage, [or] hostage taking”
(the acts clause); or (2) if an “official, employee, or agent” provides “material
support or resources” to a person or group that does the same (the provision
clause).” Suits brought under the terrorism amendment of the FSIA proceed
more frequently under the provision clause than under the acts clause.'®

However, the provision clause presents several problems. First of all, the
statute requires that the provision of material resources cause the death or
personal injury complained of, but causation in this context is an elusive

. John F. Burns, The Warship Explosion: The Overview, N.Y. TimMEs, Oct. 14, 2000, at A1.
Id.
1d.
Id.
Id.
6. See Judith Miller & Neil MacFarquhar, U.S. Says It Was Warned on Egyptian Islamic Group, N.Y.
TimEs, Oct. 20, 2000, at A14.
7. See Rux v. Republic of Sudan, 461 F.3d 461 (4th Cir. 2006), cert. denied, 127 S. Ct. 1325 (2007).
8. See 28 U.S.C. § 1605(a)(7) (2000 & Supp. 12001).
9. Id.
10. Based on the author’s review of § 1605(a)(7) cases.

DW=
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concept. Second, and more importantly, the broad reading of causation in the
context of the provision clause creates serious policy problems for the United
States—nations designated as state sponsors of terrorism are often critical to our
national interest, making our relations with them both important and delicate.
Reading the provision clause to provide a broad imposition of liability on such
states endangers relations that are already strained.

In this Note, I will argue that the provision clause of the terrorism amend-
ment to the FSIA does more harm than good in advancing our policy goals of
deterring terrorism and compensating its victims. In Part I, I briefly outline the
history of the FSIA and the terrorism amendment, including the legislative
history of that amendment. This background shows that the drafters of the
legislation gave very little concern to either the “caused by” language or the
provision clause specifically and were overwhelmingly driven by a desire to
compensate victims of international terrorism. Part II discusses the way that the
courts have construed the causation requirement in cases decided under the
provision clause, noting that while the courts’ broad construction may be
consistent with the legislative history, it poses other serious concerns. Part III
addresses the substance of those concerns, specifically the ways that the provi-
sion clause hinders the ability of the United States to carry out an effective
foreign policy. Finally, before a brief conclusion, Part IV discusses the need for
legislative action by proposing a general framework that more holistically
incorporates the national interests in deterring states from sponsoring terrorism
and in compensating victims’ families in ways other than private citizen suits.

I. BACKGROUND OF THE FSIA AND THE TERRORISM EXCEPTION

A. FROM ABSOLUTE IMMUNITY TO THE ENACTMENT OF THE FSIA

Historically, nations received absolute immunity from suits initiated in the
courts of a foreign country.'' In the earliest application of this doctrine in the
United States, Chief Justice Marshall emphasized that principles of comity
required absolute immunity, for “[o]ne sovereign [is] in no respect amenable to
another” and “can be supposed to enter a foreign territory only ... in the
confidence that the immunities belonging to his independent sovereign station,
though not expressly stipulated, are reserved by implication, and will be ex-
tended to him.”'* This notion of absolute sovereign immunity began to erode in
the twentieth century, however, as states were directly participating in increas-
ing amounts of trade to a degree that states never had in the past.'> Given the
important interest that courts have in enforcing laws of commerce, a more
restrictive form of immunity began to emerge around the world that continued

11. See The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116, 137 (1812).

12. Id.

13. See, e.g., Keith Sealing, “State Sponsors of Terrorism” Is a Question, Not an Answer: The
Terrorism Amendment to the FSIA Makes Less Sense Now Than It Did Before 9/11, 38 Tex. INT’L L.J.
119, 122 (2003).
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to provide immunity to the sovereign acts of states while subjecting states to
suit for any commercial acts in which they were engaged.'*

The United States embraced this change in 1952, as demonstrated in a letter
from the Department of State to the Department of Justice.'” Noting the general
worldwide trend towards restrictive immunity and how the trend was affecting
the interests of the United States,'® the State Department urged that although “a
shift in policy by the executive cannot control the courts[,] it is felt that the
courts are less likely to allow a plea of sovereign immunity where the executive
has declined to do so.”'” Thereafter, courts looked to the State Department for
guidance in determining the extent of the restrictive immunity doctrine, and
specifically, to determine where the boundary was drawn between sovereign
acts—for which immunity was granted—and private acts—for which it was not.

A number of problems arose with this executive-centric determination of
sovereign immunity. Given the inherent ambiguity in the distinction between
private and public acts of foreign states, the State Department held a great deal
of discretionary authority. This put the Department in “the awkward position of
[being] a political institution trying to apply a legal standard to litigation already
before the courts.”'® In addition to the diplomatic problems created by provid-
ing foreign states with incentives to lobby the State Department for immunity, it
also generated great uncertainty. Foreign governments were not required to go
through the State Department for a request of immunity and could instead make
their case for immunity directly to the court.'® This bifurcated system, where
executive declaration was decisive when and if it was given, left the courts with

14. See, e.g., Curtis A. Bradley & Jack L. Goldsmith, FOREIGN RELATIONS LAwW: CASES AND MATERIALS
572 (2003).

15. Letter from Jack B. Tate, Acting Legal Advisor, Dep’t of State, to Philip B. Perlman, Acting
Att’y Gen. (May 19, 1952), in 26 Dep’t St. BULL. 984 [hereinafter Tate Letter].

16. Specifically, the United States was not receiving immunity for many of its own commercial
activities abroad but was still granting it domestically. See id. (“[T]he granting of sovereign immunity
to foreign governments in the courts of the United States is ... inconsistent with the ... long
established policy [of the United States] of not claiming immunity in foreign jurisdictions for its
merchant vessels.”). This was of increasing concern given the proliferation of state-owned industries in
communist countries, which was of paramount importance in 1952 when the State Department issued
the Tate Letter. See Ethan J. Early, Note, Flatow v. Islamic Republic of Iran and the Foreign Sovereign
Immunities Act: Is Peace of Mind Enough?, 14 Conn. J. INT’L L. 203, 205-06 (1999).

17. Tate Letter, supra note 15, at 985. Tate also stated that the Supreme Court had given deference in
recent years to decisions made by the Executive concerning the grant of immunity. See Mexico v.
Hoffman, 324 U.S. 30, 35 (1945) (“[T]he courts should not so act as to embarrass the executive arm in
its conduct of foreign affairs.”); Ex parte Peru, 318 U.S. 578, 588 (1943) (“[T]he judicial seizure of the
vessel of a friendly foreign state is so serious a challenge to its dignity, and may so affect our friendly
relations with it, that courts are required to accept and follow the executive determination that the
vessel is immune.”); Compania Espanola de Navegacion Maritima, S.A. v. The Navemar, 303 U.S. 68,
74 (1938). This was a significant shift in policy on the part of the Supreme Court—as late as 1926, the
Court had disregarded the State Department’s recommendations concerning the grant of immunity. See
Berizzi Bros. Co v. S.S. Pesaro, 271 U.S. 562, 571-74 (1926) (rejecting the State Department’s
suggestion of waiving sovereign immunity on the grounds of The Schooner Exchange).

18. H.R. Rep. No. 94-1487, at 8-9 (1976).

19. See, e.g., James CooPER-HILL, THE LAW OF SOVEREIGN IMMUNITY AND TERRORISM 70 (2006).
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no real guiding principles in making immunity determinations when the foreign
government opted to request immunity directly from the court rather than from
a potentially hostile State Department.*

To avoid such diplomatic problems and provide a more principled jurispru-
dence, Congress enacted the FSIA in 1976.>' The FSIA, as written by Congress
and interpreted by the courts, became the sole means for immunity determina-
tions in suits between U.S. citizens and foreign sovereigns. Essentially, the
FSIA establishes blanket immunity for foreign sovereigns, subject to a number
of exceptions. The general intent of the exceptions is to codify the distinction
that restrictive-immunity theories draw between sovereign acts and private acts,
so that states are subject to suit for participating in commercial (and other
non-sovereign) behavior.”> As originally enacted, when the activity was not
commercial in nature or was not committed within the United States—which is
true of virtually all terrorist acts—the immunity of the sovereign remained
intact.”

B. THE 1996 AMENDMENTS TO THE FSIA

In 1996, Congress sought to remedy this perceived deficiency by adding
another exception to sovereign immunity for terrorist acts committed or aided
by state sponsors of terrorism.>* The increase in acts of global terrorism since
the enactment of the FSIA in 1976 provided the impetus for this amendment.
Congress considered acts such as the bombing of Pan Am 103, the 1993 attack
on the World Trade Center, and attacks on United States citizens in Israel.”> As
Victoria Diaz Cummock, president of Families of Pan Am 103/Lockerbie, stated

20. See H.R. Rep. No. 94-1487, supra note 18, at 7. This problem created disparate results
depending on the foreign sovereign’s choice of immunity application. Compare Victory Transport, Inc.
v. Comisaria General de Abastecimientos y Transportes, 336 F.2d 354, 360-61 (2d Cir. 1964) (finding
no immunity for Spanish department that chartered a ship in the absence of guidance from the State
Department), with Tankers v. President of India, 446 F.2d 1198, 1201 (2d Cir. 1971) (finding immunity
for Indian government in similar situation because of State Department’s suggestion, noting that “once
the State Department has ruled in a matter of this nature, the judiciary will not interfere”).

21. 28 U.S.C. §§ 1330, 1602-11 (2000).

22. See, e.g., CooPER-HILL, supra note 19, at 70.

23. See Saudia Arabia v. Nelson, 507 U.S. 349, 361 (1993). In Nelson, an American citizen was
working in Saudi Arabia as an employee of a state-run hospital. Id. at 352. After pointing out several
safety deficiencies at the hospital, Nelson alleged that he was arrested, detained in substandard
conditions, and tortured for over a month. /d. at 352-53. The Court held that the operation of a hospital
and Saudi Arabia’s recruitment for that hospital did not constitute commercial activity within the
meaning of 28 U.S.C. § 1605(a)(2). Id. at 363. Nelson also was not able to allege that Saudi Arabia was
subject to the tort exception to sovereign immunity in § 1605(a)(5) because those suits require that the
tort be committed within the United States. See 28 U.S.C. § 1605(a)(5) (2000).

24. Antiterrorism and Effective Death Penalty Act, Pub. L. No. 104-132, § 221, 110 Stat. 1214,
1241-43 (1996).

25. See 142 Cona. Rec. H2129, 2141 (1996) (statement of Rep. Fox). Note, however, that the 1993
bombing of the World Trade Center could have been prosecutable under the non-commercial tort
exception to sovereign immunity because it occurred within the United States, provided that the
requisite connection between the attackers and a foreign state could be established. See 28 U.S.C.
§ 1605(a)(5) (2000).
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in a letter to Congress,

To provide no avenues for help or justice to our families or the hostage
survivors [in Lebanon] ... leaves thousands of Americans with both the
physical and mental scars, thus allowing terrorists to win over [the survivors’
families’] lives . . . as well.

In contrast, for commercial reasons, U.S. corporations have the right to
their day in civil court, to seek accountability and restitution for their damages
under these same circumstances. In other words, our nation’s present law
allows restitution for a terrorist bombing of an airplane full of children—but
not people. This is an outrage.?®

As enacted, the legislation creates an exception to sovereign immunity for an
action against a foreign state “for personal injury or death that was caused by an
act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the
provision of material support or resources . .. for such an act . ...”>" For the
exception to apply, three principal criteria must be satisfied: first, the action
complained of must have been “engaged in by an official, employee, or agent of
such foreign state while acting within the scope of his or her office, employment
or agency”;*® second, the foreign state must have been designated as a state
sponsor of terrorism by the State Department at the time the act was committed
(or be so designated as a result of the complained-of act);** finally, either the
claimant or the victim must have been a national of the United States at the time
the act was committed.”® If a plaintiff can demonstrate that she suffered such an
injury and that these three criteria apply, then sovereign immunity is waived for
the foreign country alleged to have participated in the act.?'

To resolve any potential ambiguity as to what damages would be available to
claimants in § 1605(a)(7) actions, Congress passed the so-called “Flatow Amend-
ment” later that year, which authorized the awarding of punitive damages in
these cases.”” The amendment was named after Alisa Flatow, a Brandeis
University student who was killed in Gaza when a suicide bomber drove a van

26. 142 Cona. Rec. H2129, 2132 (1996) (statement of Rep. Ros-Lehtinen).

27. 28 U.S.C. § 1605(a)(7) (2000 & Supp. 12001).

28. Id.

29. Id. § 1605(a)(7)(A).

30. Id. § 1605(a)(7)(B)(ii).

31. There is also an exhaustion provision in the Act that requires the plaintiff to give the foreign state
a “reasonable opportunity to arbitrate” the claim if the act complained of occurred within that state. /d.
§ 1605(a)(7)(B)(i). As a pro forma matter, plaintiffs now routinely send a demand for arbitration to the
foreign state, and this requirement rarely has significant bearing upon the subsequent case. See, e.g.,
Simpson v. Socialist People’s Libyan Arab Jamahiriya, 326 F.3d 230, 233 (2003) (holding that an offer
to arbitrate after filing suit is not unreasonable). But see Kalasho v. Iragqi Gov’t, No. 1:00CV447, 2001
U.S. Dist. LEXIS 7504, at *6-7 (W.D. Mich. May 29, 2001) (dismissing plaintiffs’ claim in part
because of the failure of plaintiff to make demand on Iraqi government prior to commencing the suit
and for failure to translate the subsequent demand into the official language of Iraq).

32. 1997 Omnibus Consolidated Appropriations Act, Pub. L. No. 104-208, 110 Stat. 300 9-172
§ 589 (codified at 28 U.S.C. § 1605 (2000 & Supp. 12001)).
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full of explosives into the bus she was riding.** The Shaqaqi faction of Palestine
Islamic Jihad, a small terrorist group funded by Iran, claimed responsibility for
the attack.” Flatow’s father lobbied Congress to achieve this change and later
won a substantial punitive damage award for Iran’s involvement in the killing of
his daughter.*

The Flatow Amendment authorizes the awarding of monetary damages in
cases successfully prosecuted under § 1605(a)(7) for “economic damages,
solatium, pain, and suffering [sic], and punitive damages.”*® The purpose of this
amendment was apparently to increase the deterrent effect that § 1605(a)(7)
would have on states wishing to engage in international terrorism.”” The
amendment has clearly had a tangible effect in increasing penalties on states
engaging in terrorism; in the very first case in which the amendment applied,
where the Cuban Air Force allegedly shot down unarmed civilian airplanes, the
judgment entered against Cuba and the Cuban Air Force was under $50 million
in compensatory damages, but over $137 million in punitive damages.’® Fla-
tow’s family later achieved an even more substantial award of $225 million for
Iran’s involvement in Alisa’s death.?”

Together with the Flatow Amendment, § 1605(a)(7) provides the potential for
large judgments to be entered in civil proceedings against some of America’s
greatest enemies. While several commentators have already criticized this
statutory framework as a whole,” my aim in this Note is to focus more
narrowly on one specific provision of § 1605(a)(7): allowing suits against states
that “cause” personal injury or death by the “provision of material support or
resources.”*' I will now turn to a brief examination of the legislative history of
this provision and draw some conclusions about how Congress intended this
broadly phrased statement of a vague concept to be interpreted by the courts.

C. LEGISLATIVE HISTORY OF § 1605(a)(7) AND THE “PROVISION OF MATERIAL SUPPORT
OR RESOURCES”’

When the terrorism amendment was debated on the floors of both chambers
of Congress, members paid little attention to the language that imposed liability

33. Joseph Keller, The Flatow Amendment and State-Sponsored Terrorism, 28 SEATTLE U. L. REv.
1029, 1031 (2005).

34. See Flatow v. Islamic Republic of Iran, 999 F. Supp. 1, 8 (D.D.C. 1998)

35. See id. at 12; see also Keller, supra note 33, at 1031.

36. 28 U.S.C. § 1605 (2000 & Supp. 12001).

37. See Flatow, 999 F. Supp. at 12 (D.D.C. 1998).

38. Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1253 (S.D. Fla. 1997).

39. Flatow, 999 F. Supp. at 34.

40. E.g., Sealing, supra note 13; Molora Vadnais, Comment, The Terrorism Exception to the Foreign
Sovereign Immunities Act: Forward Leaning Legislation or Just Bad Law?, 5 UCLA J. INT'L L. &
ForeiGN AFr. 199 (2000). There is overlap between some of my policy arguments and the arguments of
those who advocate for an outright repeal of the terrorism amendment; the important difference is the
focus in this Note on the provision clause and the problems that are unique to—or particularly
pronounced in—that clause.

41. 28 U.S.C. § 1605(a)(7) (2000 & Supp. 12001).



2036 THE GEORGETOWN LLAW JOURNAL [Vol. 96:2029

for the “provision of material support or resources” when such provision caused
personal injury or death.** Indeed, virtually no reference exists that suggests the
drafters even considered there to be any meaningful distinction between the
provision clause and the other clause, which imposed liability for “acts”—
“torture, extrajudicial killing, aircraft sabotage, [or] hostage taking.”** This
silence speaks volumes, however, because when considered in conjunction with
the rest of the amendment’s history, it appears that Congress intended for the
causation element to be construed in the same manner for both the acts and
provision clauses. As a result of this interpretation of causation, the provision
clause imposes liability in a very broad manner.

On April 27, 1993, Senator Arlen Specter introduced the first draft of the
terrorism amendment on the Senate floor.** Senator Specter immediately made
it clear that he did not intend the legislation to draw any formalistic lines
between the “act” and “provision” clauses, either in construing the causation
element or in any other way. In discussing the Lebanese hostage situation, in
which Hezbollah held some Americans captive between 1984 and 1991 and
murdered others, Senator Specter suggested that Iran’s control over the group
(and thus whether the acts or provision clause would apply) was irrelevant,
stating:

Iran’s control over the hostage takers remain[s] unclear . ... Regardless [of
the extent of control], Iran’s role in the taking and keeping of American
hostages underscores the need for this legislation, because under the Foreign
Sovereign Immunities Act as it now stands, the former hostages are probably
precluded from successfully pursuing legal action against Iran or any other
foreign sovereign for sponsoring terrorist activity.*’

Furthermore, Senator Specter stated that the United States should “put pressure
on terrorist-supporting states to persuade them that such support is not free.”*®
Taken at face value, Senator Specter’s comments seem to suggest not only that

42. Id. As first proposed, the statute referred to “aiding and abetting” rather than the “provision of
material support or resources.” See infra notes 47-50 and accompanying text. Regardless of which
version of the legislation was being considered, Congress largely ignored the distinction.

43. 28 U.S.C. § 1605(a)(7).

44. S. 825, 103d Cong. § 1(b) (1993). The following discussion relies a good deal upon Senator
Specter’s statements on the floor in determining the meaning of the provision clause. Well-rehearsed
arguments caution readers against placing too much emphasis upon the statements of a single legislator,
or even a few. See, e.g., United States v. O’Brien, 391 U.S. 367, 384 (1968) (“What motivates one
legislator to make a speech about a statute is not necessarily what motivates scores of others to enact
it....”). Nonetheless, I have included his statements for two principal reasons. First, given the sparse
debate this provision provoked both on the floor of either chamber and in hearings, the statements made
by the bill’s sponsor provide at least some value. Second, Specter’s statements are not the sole basis for
my argument that the acts and provisions clauses were written with the intent that they be interpreted
the same; rather, the congressional record merely confirms what the statutory structure implies—that
there is no meaningful distinction between the acts and provision clauses of the amendment.

45. 139 ConG. REc. S4924, 4925 (1993) (statement of Sen. Specter).

46. Id.
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is there no meaningful distinction between the two clauses, but that any
sponsorship of terrorism will be considered to be a “cause” of the personal
injury or death that results from the actual terrorist act, because he suggests that
sponsorship alone is an activity targeted by his proposed legislation.

The legislation proposed by Senator Specter was essentially the same as that
which later became codified at § 1605(a)(7). One difference relevant to this
Note, however, is that the legislation initially used the phrase “aided or abetted”
rather than the provision language.”” Nothing in the record shows the exact
reason this language was later changed to “the provision of material support or
resources,” but the most likely reason is that after Senator Specter introduced
the terrorism amendment, Congress passed the Violent Crime Control and Law
Enforcement Act of 1994, which defined “provision of material support or
resources,”*® so the FSIA Amendment was revised to incorporate this newly
defined term. The provision of the Violent Crime Control and Law Enforcement
Act of 1994 that defined “material support or resources” was specifically
targeted at terrorism; by contrast, the U.S. Code contains no definition of
“aiding or abetting,” and where the term is used, it is in the context of domestic
crimes rather than international terrorism.* The change in language from
“aided or abetted” to provision of “material support or resources” is thus almost
certainly not meant to change the meaning of § 1605(a)(7), but rather, to
provide courts with a more concrete definition to which to turn by directly
referencing “section 2339A of title 18” to define “material support or re-
sources.””

Indeed, subsequent statements made in the House after this change to the
proposed amendment show that members were still less concerned with draw-
ing any distinctions, based on the causation element or otherwise, between the
acts clause and the provision clause than they were with broadly extending
liability to state sponsors of terrorism for acts with which they had any
involvement. For instance, Representative Fox, the sponsor of legislation in the
House, lumped together several different terrorist acts—including Pan AM 103,

47. S. 825, 103d Cong. § 1(b) (1993).

48. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 120005(a),
108 Stat. 1796 (1994) (codified at 18 U.S.C. § 2339A (2000 & Supp. 2006)). With slight modifications
from the original enactment, 18 U.S.C. § 2339A today defines “material support or resources” as:

any property, tangible or intangible, or service, including currency or monetary instruments or
financial securities, financial services, lodging, training, expert advice or assistance, safe-
houses, false documentation or identification, communications equipment, facilities, weapons,
lethal substances, explosives, personnel (1 or more individuals who may be or include
oneself), and transportation, except medicine or religious materials.

18 U.S.C. § 2339A (2000 & Supp. 2006).

49. See, e.g., 18 U.S.C. § 2(a) (2000) (defining the “principal” of a crime as “one who commits an
offense against the United States, or aids [or] abets ... its commission”). Indeed, that an aider or
abettor is treated as a principal lends further credence to my position that Senator Specter envisioned no
meaningful difference between the acts clause and the provision (or aid/abet) clause.

50. 28 U.S.C. § 1605(a)(7) (2000 & Supp. 12001).
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the first World Trade Center bombing, and several recent attacks in Israel—
without any consideration as to whether state actors were involved in the attacks
or not.”' The language was even more slanted to extend liability to state
sponsors of terrorism when Representative Fox stated that “no foreign state
should be able to hide behind its immunity as a sovereign government to avoid
having to pay the consequences of supporting terrorism.”>*

While the legislative history demonstrates that Congress contemplated extend-
ing broad liability to foreign sponsors of terrorism under the provision clause,
the legislative history does not reflect that any consideration was given to the
causation element of § 1605(a)(7). Members of Congress apparently thought it
would be self-evident when state sponsors of terrorism were promoting terror-
ism and wanted to extend liability to all such acts. In other words, based on the
legislative history surveyed above, it does not appear that the drafters really
intended the word “cause” to do any work in extending or limiting liability.
Nonetheless, the word is there, and proper principles of statutory construction
require a more complete analysis of what exactly that causal element might
mean in the provision clause.

II. THE MEANING OF CAUSATION IN THE CONTEXT OF THE PROVISION CLAUSE

In Rux v. Republic of Sudan,” the plaintiffs alleged several different ways
that Sudan had provided material support or resources to the terrorists who
carried out the attack on the U.S.S. Cole, including: providing safe harbor to al
Qaeda; allowing al Qaeda to operate terrorist training camps; exempting al
Qaeda from local law enforcement; jointly owning several businesses with
Osama bin Laden and using the profits to carry out terrorist goals; aiding al
Qaeda in exporting explosives; and providing members of al Qaeda with
passports and access to Sudanese embassy officials.”* The very nature of the
acts Sudan is alleged to have committed—providing material support or re-
sources—however, makes the question of when such provision causes death or
bodily harm problematic. As demonstrated above, Congress intended the causa-
tion standard (to the extent they even thought about the causation standard) to
have a broad sweep;55 consistent with this intent, courts have created a low bar
for meeting causation requirements by relying primarily upon the notion of
jurisdictional causation.”®

51. 142 Cona. Rec. H2129, 2141 (1996) (statement of Rep. Fox).

52. Id.

53. Rux v. Republic of Sudan, 461 F.3d 461 (4th Cir. 2006).

54. See Brief of Appellees at 3, Rux v. Republic of Sudan, 461 F.3d 461 (4th Cir. 2006) (No.
05-2003).

55. See supra section 1.C.

56. As discussed below, infra section IL.B., jurisdictional causation reflects the notion that a more
relaxed form of causation should be employed when causation is an element giving rise to the court’s
jurisdiction than when causation is an element establishing liability. See, e.g., Jerome B. Grubart, Inc. v.
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A. PROXIMATE CAUSE AND CAUSE IN FACT

As every first-year law student learns, there are two primary senses in which
the term “cause” is used in the law: proximate cause and cause in fact.
Proximate cause is generally a more malleable standard, requiring only a
showing that a sufficient connection exists between the defendant’s conduct and
the plaintiff’s injury for the law to impose liability.”” Cause in fact, on the other
hand, is often referred to as “but for” causation: the plaintiff must show that his
injury would not have been suffered but for the actions of the defendant.’®
Consistent with congressional intent to provide sweeping liability for acts of
provision, courts have eschewed applying a “but for” standard to the causation
element required in § 1605(a)(7) and instead have loosely applied a proximate
cause standard. In other words, the actions of the sovereign nation need not
have been a necessary cause of the resulting terrorist act; rather, they need only
bear some “reasonable connection” to that attack.”

The first case to discuss the causation element in depth was Kilburn v.
Socialist People’s Libyan Arab Jamahiriya.*® Peter Kilburn, an instructor at the
American University of Beirut, was kidnapped by Hezbollah in 1984 and held
captive for over a year.’ On April 14, 1986, the United States conducted
bombing raids in Tripoli, Libya, in retaliation for Libyan involvement in the
bombing of a Berlin nightclub that killed two Americans.’* In retribution for
these airstrikes, Libya “made it known” that it wanted to obtain and murder an
American hostage; shortly thereafter, the Arab Revolutionary Cells (ARC), a
terrorist organization sponsored by Libya, bought Kilburn from Hezbollah and
murdered him.®®> These facts supported a strong argument that Libya was the
cause in fact of the murder as well as the proximate cause because, aside from
Libya’s role in providing general support to the ARC, Libya’s making known its
desire to murder an American hostage may well have been a “but for” cause of

Great Lakes Dredge & Dock Co., 513 U.S. 527, 538 (1995) (stating that a showing of nonremoteness is
not necessary when establishing jurisdiction).

57. See Rux, 461 F.3d at 473 (requiring a “reasonable connection between a country’s provision of
material support to a terrorist organization and the damage arising out of a terrorist attack’); RESTATE-
MENT (SECOND) OF TorTs § 9 (1965) (defining “legal cause” as “the causal sequence by which the actor’s
tortious conduct has resulted in an invasion of some legally protected interest of another is such that the
law holds the actor responsible for such harm”). Although causation in fact can often be more
expansive than proximate causation, see, e.g., Kilburn v. Socialist People’s Libyan Arab Jamahiriya,
376 F.3d 1123, 1127 n.2 (D.C. Cir. 2004), in the context of states providing material support or
resources, it is generally going to be restrictive because of the difficulty of showing a direct causal link
between providing refuge to terrorist groups and the terrorist act itself. See Owens v. Republic of
Sudan, 412 F. Supp. 2d 99, 112 n.16 (D.D.C. 2006).

58. See RESTATEMENT (SECOND) OF TorTs § 432 (“[T]he actor’s negligent conduct is not a substantial
factor in bringing about harm to another if the harm would have been sustained even if the actor had not
been negligent.”).

59. See Rux, 461 F.3d at 473.

60. Kilburn v. Socialist People’s Libyan Arab Jamahiriya, 376 F.3d 1123 (D.C. Cir. 2004).

61. Id. at 1125.

62. Id.

63. Id.
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Kilburn’s death. However, the D.C. Circuit upheld the denial of Libya’s motion
to dismiss for failure to state a claim upon which relief could be granted,®*
rejecting the argument that cause in fact was even necessary to establish
jurisdiction under § 1605(a)(7).°> Relying primarily on legislative history show-
ing a congressional interest in affixing liability on states that “have become
better at hiding their material support for their surrogates,” the court stated that
there was no reason to affix a higher standard of causation than a proximate
cause standard.®®

In Owens v. Republic of Sudan,”” plaintiffs sought damages from Sudan
stemming from its support of al Qaeda and Hezbollah in connection with the
1998 bombings of the U.S. embassies in Kenya and Tanzania.®® Sudan moved
to dismiss the claim® based, in part, on the grounds that there was inadequate
causation between Sudan’s acts and the injuries suffered.’® After rejecting a
“substantial factor” test to determine proximate causation,”' the court analyzed
the “but for” causation standard considered in Kilburn. Sudan’s acts here had a
more attenuated connection to the ultimate injury than did the acts of Libya in
Kilburn, and the court seemed sympathetic to the notion that the passage of time
between Sudan’s provision of support as well as intervening events over which
Sudan had no control lessened the importance of Sudan’s actions beyond the
point where liability could be imposed.’”

Ultimately, however, the court held, without much reference to the factual
record, that sufficient facts were alleged to state that the provision of support
caused the injuries to an extent defeating the motion to dismiss.”* The court left
it up to the ultimate finder of fact to determine if the alleged support—namely,
“shelter, security, financial and logistical support . .. and business opportuni-
ties”—could be proven to the point that the fact-finder could “conclude that
such support was a necessary condition for the bombing . . . .””* This seems to
open the door a little bit from where the Kilburn court had shut it, making the

64. See Kilburn, 376 F.3d at 1135; see also Fep. R. Civ. P. 12(b)(6).

65. In fact, the court endorsed the plaintiff’s allegations not just under the provision clause, but also
under the acts clause, claiming that the ARC may well have been an “agent” of Libya within the
meaning of § 1605(a)(7). Kilburn, 376 F.3d at 1130-31.

66. Id. at 1129 (quoting H.R. Rep. No. 104-383, at 62 (1995)). The court also relies extensively on
the notion that jurisdictional causation requires a less stringent causation analysis, see id., a subject |
take up in section III.B.

67. Owens v. Republic of Sudan, 412 F. Supp. 2d 99 (D.D.C. 2006).

68. Id. at 102-03.

69. See id. at 106.

70. Id. (denying motion to dismiss under Fed. R. Civ. P. 12(b)(6)).

71. Id. at 110-11. In the context of determining negligent conduct, courts have often employed a test
that requires an inquiry into whether the complained-of conduct constituted a “substantial factor in
bringing about the harm.” RESTATEMENT (SECOND) OF TorTs § 431(a) (1965). The Owens court rejected
this formulation as being too restrictive and out of touch with modern tort theory. Owens, 412 F. Supp.
2d at 110-11.

72. See Owens, 412 F. Supp. 2d at 113.

73. Id. at 114.

74. Id. (emphasis added).
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ultimate determination of causation one for the fact-finder. But the court still
based its “necessary condition” analysis—which sounds as though it might be a
cause-in-fact analysis—upon proximate causation:

In this case . .. the Court does not believe that the 1998 embassy bombings
occurred at a point in time so far removed from the Sudan defendants’ alleged
material support of al Qaeda and Hizbollah that it would be unjust to permit
an FSIA-based action to proceed against them for that conduct.””

Accordingly, the D.C. District and Circuit Courts have rejected a cause-in-fact
standard for determining causation under the terrorism amendment.

Most recently, the Fourth Circuit in Rux v. Republic of Sudan’® upheld a
finding of causation (at least for the pleading stage) on facts similar to the facts
of Owens v. Republic of Sudan. As in Owens, the facts of Rux concerned
Sudan’s harboring of al Qaeda, though this time the act concerned al Qaeda’s
attack on the U.S.S. Cole.”” The Fourth Circuit accepted Prosser & Keeton’s
definition of proximate cause as necessitating a “reasonable connection” be-
tween the act and the injury.”® Along with the D.C. cases, Kilburn and Owens,
Rux establishes a very low causational threshold for purposes of § 1605(a)(7),
where the plaintiffs need not even show that the provision of material resources
was a cause in fact (that is, a “but for” cause) of the injuries suffered by the
terrorists’ victims.

B. JURISDICTIONAL AND SUBSTANTIVE CAUSATION

In determining that proximate causation is sufficient to establish liability
under the provision clause of § 1605(a)(7), these cases have relied extensively
on the notion that the causation element at issue is a jurisdictional element.””
The FSIA, and the terrorism amendment in particular, is clearly jurisdictional in
the sense that the statute only provides a means of obtaining jurisdiction over
the foreign sovereign in federal court and does not provide a cause of action.®
Accordingly, given the jurisdictional nature of the causation element, courts

75. Id. As of this writing, the Owens case is pending before the U.S. Court of Appeals for the District
of Columbia Circuit.

76. Rux v. Republic of Sudan, 461 F.3d 461 (4th Cir. 2006).

77. See id. at 474.

78. See id. at 473 (“Plaintiffs must establish jurisdictional causation by alleging facts sufficient to
establish a reasonable connection between a country’s provision of material support to a terrorist
organization and the damage arising out of a terrorist attack.” (quoting W. Prosser & W. Keeton, THE
Law orF TorTs 263 (5th ed. 1984))).

79. See, e.g., Kilburn v. Socialist People’s Libyan Arab Jamahiriya, 476 F.3d 1123, 1129 (D.C. Cir.
2004).

80. See Cicippio-Puleo v. Islamic Republic of Iran, 353 F.3d 1024, 1032 (D.C. Cir. 2004) (“Section
1605(a)(7) is merely a jurisdiction conferring provision that does not otherwise provide a cause of
action against either a foreign state or its agents.”); see also Robert C. Mirone, Bringing Suit Against a
Foreign Sovereign, 37 Case W. REs. J. INT'L L. 491, 492 (“It has been clearly stated that the FSIA is
jurisdictional only.”). The Flatow Amendment is less clear as to whether it provides a cause of action
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have read the element to require only a minimal showing of causation, reason-
ing that the substantive cause of action will “carry with it ... its own rules of
causation” that must also be satisfied before the defendant state is actually held
liable.®' In so holding, courts have relied upon a Supreme Court case holding
that a minimal level of causation is appropriate for a maritime jurisdictional
statute.®” In the context of foreign sovereign immunity, however, this formula-
tion is problematic.

Creating this distinction between jurisdictional and substantive causation in
the context of foreign sovereign immunity is question begging: if we are trying
to determine when a foreign sovereign should be capable of being haled into
court to answer for potential tort liability, we cannot bring the sovereign in on
the grounds that by trying it we will determine whether it is in fact liable.
Unlike the maritime case decided by the Supreme Court and relied upon in
Kilburn, the issue with sovereign immunity is not merely one of selecting an
appropriate forum;*’ rather, the question may be whether the case will be heard
by any jurisdiction at all.** The very notion of sovereign immunity suggests that
there will be cases where the sovereign has committed an otherwise legally
cognizable wrong but still cannot be forced to pay damages.*® In Kilburn, the
D.C. Circuit made the somewhat remarkable statement that “[a]ny concerns
about reaching too far to charge foreign states with the attenuated impact of
their financial activities are better addressed as questions of substantive law,”%°
a statement which, if true, completely eviscerates the notion of sovereign
immunity whenever any connection, no matter how tenuous, can be drawn
between a terrorist act and the defendant nation.®”

The courts, however, do not merit the blame (or the credit) for this weakened

against a foreign state or not. 28 U.S.C. § 1605(a)(7) (2000 & Supp. I 2001); see Keller, supra note 33,
at 1031-32.

81. Kilburn, 376 F.3d at 1129.

82. See Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co., 513 U.S. 527, 538 (1995).

83. Cf. id. at 531 (“[T]he issue is simply whether or not a federal admiralty court has jurisdiction.”).

84. See, e.g., Saudi Arabia v. Nelson, 507 U.S. 349, 355 (1993) (“Under the [FSIA], a foreign state is
presumptively immune from the jurisdiction of the United States courts; unless a specified exception
applies, a federal court lacks subject-matter jurisdiction over the claim against a foreign state.”).

85. Cf. Cooper-HILL, supra note 19, at 1 (“The philosophy of the law of sovereignty . . . has allowed
litigation against one’s government in certain instances but for the most part prohibited it.”).

86. Kilburn, 376 F.3d at 1129.

87. One could argue that the Executive’s prior determination that the state is a state sponsor of
terrorism makes the lesser requirement of jurisdictional causation appropriate. In other words, when the
terrorism exception to sovereign immunity is invoked by the plaintiff, jurisdictional causation, rather
than a higher level of proximate causation, becomes the appropriate inquiry. However, such an
interpretation essentially reduces the doctrine of sovereign immunity to a jurisdictional barrier that can
simply be footnoted in a plaintiff’s complaint in order to bring a foreign sovereign into a United States
court. As such, this interpretation does not avoid the circular-reasoning problem discussed above, see
text accompanying note 83-85, and furthermore is inconsistent with Congress’s intent in passing the
original FSIA, which was to codify the restrictive theory of sovereign immunity. See Republic of
Austria v. Altmann, 541 U.S. 677, 691 (2004) (citing Verlinden B.V. v. Cent. Bank of Nig., 461 U.S.
480, 488 (1983)).
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view of sovereign immunity, for this outcome is most likely what Congress
intended by passing the terrorism amendment—certainly some of the statements
made by members of Congress during the consideration of the amendment
would suggest as much.®® The morally reprehensible nature of states that have
connections with terrorists might be so great that Congress wants to extend
liability to states whenever an act is committed by a terrorist group with which
they have any connection. Certainly, such a broad intention could be defended
on moral or deterrence grounds.®” In this sense, the courts could be viewed here
strictly in their norm-enforcing role: the Legislature and the Executive have
acted in numerous ways, including the FSIA amendments and the designation of
states as sponsors of terrorism, to express the nation’s outrage at acts of
terrorism and compassion for terrorism’s victims.

However, despite the undeniable importance of combating terrorism and
showing compassion for its victims, extending liability so broadly has serious
negative policy consequences that hinder rather than help these norms. Thus,
while the courts may be correct in construing congressional intent with respect
to the causation element, this intent is ultimately misplaced. For this reason,
although I discuss possible judicial remedies to the problems created by the
terrorism amendment, the principal solution to these policy problems should be
legislative so as to clearly alter the means by which we express these norms.
Before discussing these proposed remedies, I will first turn to elaborating upon
the policy difficulties created by the broad reading of the provision clause.

III. PoLicy IMPLICATIONS OF EXTENDING LIABILITY THROUGH THE PROVISION
CLAUSE

The distinction between the acts clause and the provision clause is, of course,
deconstructible: providing material support or resources is itself a positive act
taken by the state in support of global terrorists. However, the distinction still
has importance both on an intuitive level and on a broader policy level.
Intuitively, there is a difference between a country that, for example, authorizes
its air force to shoot down a private plane® and a country that provides an area
for a terrorist group to train, or, to draw an even closer case, a country that does
not actively seek to force out the terrorists.” More importantly, there are serious
policy problems created by the imposition of a broad liability on those who
provide material support or resources to terrorists that extend well beyond the
policy implications of terrorist acts committed under the acts clause of
§ 1605(a)(7).

88. See infra section I1.C.

89. See generally Catherine M. Beresovski, A Proposal to Deny Foreign Sovereign Immunity to
Nations Sponsoring Terrorism, 6 Am. U. J. INT’L L. & PoL’y 77 (1990).

90. See Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1248 (S.D. Fla. 1997).

91. This is not, of course, to argue that the latter country is free of any moral culpability for its
support of terrorism. My point is only to suggest that the contempt with which we hold those actions is
generally less than that with which we hold the actions of the country that directly engages in terrorism.
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A. THE DIFFICULTY IN ENFORCING JUDGMENTS AGAINST LIABLE STATES

Perhaps most importantly, there are problems inherent in trying to collect a
judgment from nations with whom we have virtually no diplomatic contact. As
discussed above,”* for a foreign state to be liable under § 1605(a)(7), it must be
designated as a state sponsor of terrorism by the U.S. State Department”>—
today, that designation applies to only five nations.”* Most of those nations have
no formal diplomatic relations with the United Sates, and those that do have
very strained ones.

As mentioned above,” two of the earliest decisions under the 1996 amend-
ments resulted in substantial punitive damage awards against Iran®® and Cuba.”’
Obtaining the judgment, however, proved to be exceedingly difficult. In the
Flatow case with Iran, the plaintiffs sought to attach approximately $5 million
held by the U.S. Treasury that was to be transferred to Iran pursuant to a
judgment of the Iran-U.S. Claims Tribunal.”® The United States sought to quash
the attachment on the grounds that the property was actually the property of the
federal government and attachment was thus barred by the sovereign immunity
of the United States. The court agreed, holding that those assets could not be
attached to satisfy the judgment won by the Flatows.”® Similarly, in Alejandre,
the plaintiffs were unable to attach money owed by U.S. telecommunications
companies to a Cuban telecommunications company on the grounds that the
judgment was against Cuba, but the Cuban company was “an entity separate
from the Cuban Government.”'*°

These results were not surprising. In signing the expanded attachment provi-
sions into law, President Clinton noted reluctance about enforcing the provi-
sions, saying that he would waive some of the Executive’s enforcement
responsibilities under the statute because attachment of embassy property would
violate Article II of the Constitution (specifically, the President’s authority to

92. Supra section 1.B.

93. See 28 U.S.C. § 1605(a)(7)(A) (2000 & Supp. I 2001). The statute recognizes two sources of
authority by which the State Department may designate foreign states as state sponsors: section 6(j) of
the Export Administration Act of 1979 (50 U.S.C. App. § 2405(j)) and section 620A of the Foreign
Assistance Act of 1961 (22 U.S.C. § 2371). See 28 U.S.C. § 1605(a)(7)(A).

94. Sudan and Syria are the only two nations of the five on the list of state sponsors of terrorism that
have embassies in the United States. See, e.g., U.S. DEpP’T OF STATE, DipLoMaTIC LisT (2008), available
at http://www.state.gov/documents/organization/101970.pdf.

95. Supra notes 38-39 and accompanying text.

96. Flatow v. Islamic Republic of Iran, 999 F. Supp. 1, 34 (D.D.C. 1998).

97. Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1253 (S.D. Fla. 1997).

98. Flatow v. Islamic Republic of Iran, 74 F. Supp. 2d 18, 20 (D.D.C. 1999). The Tribunal was
established pursuant to the Algiers Accords to settle disputes regarding claims arising from the Iranian
Revolution.

99. Id. at 23-26. The FSIA has also been amended to allow plaintiffs to attach the property of
foreign sovereigns held in the United States in satisfaction of judgments resulting from the terrorism
amendments. See 28 U.S.C. §§ 1610(a)(7), 1610(f)(1)(A) (2000).

100. See Alejandre v. Telefonica Larga Distancia de Puerto Rico, Inc., 183 F.3d 1277, 1278 (11th
Cir. 1999).
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101 102

receive ambassadors ") and international treaties - to which the United States
is a party.'® As a result, Congress, spurred by the Senators from the Flatows’
and Alejandres’ home states, passed a bill providing for compensation to those
plaintiffs.'®* The provision gave plaintiffs the option of taking 110% of the
compensatory damages awarded to them at trial and dropping the rest of their
damage claims or taking 100% of the compensatory damages and keeping their
right to seek recovery of the punitive award.'® Shortly afterwards, the United
States paid the Alejandre plaintiffs $96.7 million in recently liquidated frozen
Cuban assets; to date, the United States has paid over $350 million to claimants
from suits against Iran.'%

This situation presents serious problems to the justifications for holding state
sponsors of terrorism liable in the first place. Most notably, the deterrent effect
sought by the terrorism amendments is greatly mitigated—if not altogether
eliminated—when the foreign state knows that it will not actually be made to
pay damages.'”” That is not to say that the federal government should not
compensate the victims of terrorist attacks; indeed, providing compensation to
victims presents an altogether appropriate use of federal funds, as was seen with
the September 11 Victim Compensation Fund.'*® Instead, the question is quite
naturally raised as to what foreign policy goals are achieved by stating that a
foreign country is liable in our courts of law, and then executing judgment from
our own national fisc. Deterrence does not seem to be the answer, and it is highly
dubious that any greater moral condemnation befalls these nations after being found
liable in our courts than for facilitating the terrorist acts in the first place.

101. U.S. Consr. art. II, § 3.

102. E.g., Vienna Convention on Diplomatic Relations art. 22, Apr. 18, 1961, 23 U.S.T. 3227, 500
U.N.T.S. 95.

103. Memorandum on Blocked Property of Terrorist-List States, 34 WxrLy. Comp. Pres. Doc. 2088
(Aug. 21, 1998). Congress has since limited the President’s ability to waive the attachment provisions.
See Terrorism Risk Insurance Act of 2002, Pub. L. No. 107-297, §§ 201(a)-(d), 116 Stat. 2322,
2337-40.

104. Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, § 2002, 114
Stat. 1464, 1542. This legislation covered only judgments against Iran and Cuba.

105. See id.; BARRY E. CARTER ET AL., INTERNATIONAL LAw 594 (4th ed. 2003).

106. CARTER, supra note 105.

107. The Fund was established by federal legislation passed within two weeks of the September 11
attacks. Air Transportation Safety and System Stabilization Act, Pub. L. No. 107-42, tit. 4, 115 Stat.
230, 237 (2001). Technically, the claims of the plaintiffs transferred by the Victims of Trafficking and
Violence Protection Act were assumed by the United States to seek recovery at a future date. See id.
This may result in the FSIA retaining some deterrent effect, but any effect is so far attenuated from the
initial cause (and collection still remains unlikely) that it will be minimal.

108. For further discussion about the September 11 Victim Compensation Fund, see Erin G. Holt,
Note, The September 11 Victim Compensation Fund: Legislative Justice Sui Generis, 59 N.Y.U. AnN.
Surv. Am. L. 513 (2004). The Fund provided compensation to individuals who suffered injuries as a
result of the September 11 attacks, provided the claimants waived all tort claims that they had. See id. at
522. Ultimately, the Fund paid out over $7 billion to 5,560 claimants. See U.S. DEP’T OF JUSTICE, FINAL
REPORT OF THE SPECIAL MASTER FOR THE SEPTEMBER 11TH VictiM CoMPENSATION FunD oF 2001, at 109
tbl.11, available at http://www.usdoj.gov/final_report.pdf.
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B. STANDING OF THE U.S. IN THE INTERNATIONAL COMMUNITY

1. Legality Under International Law

Another serious problem with imposing liability on state sponsors of terror-
ism is that this puts the United States out of step with international law. In fact,
the State Department cautiously opposed the 1996 legislation largely on these
grounds. Jamison Borek, the Deputy Legal Advisor to the Department, stated in
testimony before Congress that the non-commercial tort exception in the origi-
nal enactment of the FSIA, which only waives sovereign immunity for torts
committed within the United States,'®® should continue to limit foreign states’
liability for torts."'® “The cautious approach reflected in the present non-
commercial tort exception is consistent with general state practice in this area,”
stated Borek.''' “We are not aware of any instance in which a state permits
jurisdiction over such tortious conduct of a foreign state without territorial
limitations.”"'* Citing numerous examples from the United Kingdom, Australia,
the European Union, and a United Nations working group, Borek emphasized
that there is a much stronger basis in international law for waiving immunity
when the tort occurred in the nation seeking to maintain suit than for acts
occurring against nationals anywhere in the world.'"?

Two principles of jurisdiction provide some support for the United States’
claim of jurisdiction over acts committed under the provision clause, but neither
is widely accepted. First, the Restatement suggests that support is growing for
the passive-personality principle of prescriptive jurisdiction—the right of a
country to prescribe conduct occurring overseas that affects the country’s
nationals—in the context of international terrorism.''* However, that rethinking
principally concerns criminal law, and the problem is further complicated when
the defending party is a sovereign, who may be entitled to some form of
immunity, rather than a private individual.''> Second, the principle of universal
jurisdiction—which extends a nation’s jurisdiction to certain acts, regardless of
where and against whom they occur, that are subject to “universal condemna-
tion of those activities and general interest in cooperating to suppress them”—
may provide another justification for the United States’ claim of jurisdiction

109. 28 U.S.C. § 1605(a)(5) (2000).

110. Foreign Sovereign Immunities Act: Hearing on S. 825 Before the Subcomm. on Courts and
Administrative Practice of the S. Comm. on the Judiciary, 103d Cong. 10-18 (1994) [hereinafter
Hearing] (statement of Jamison S. Borek, Deputy Legal Advisor to the State Department).

111. Id. at 13.

112. Id.

113. Id. at 13—14. The distinction is between the well-established territoriality principle—wherein
states are authorized to proscribe conduct that takes place within its borders—and the less-accepted
passive-personality principle—which allows application of a state’s law beyond the state’s borders
when the injured party is a national. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE
UNITED STATES § 402 cmts. ¢ & g (1987).

114. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 402 cmt. g.

115. See id.
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over terrorist acts committed abroad.''® This category traditionally applied to
acts of piracy, but the Restatement suggests that “certain acts of terrorism” may
also come with universal jurisdiction due to the great international interest in
suppressing them and the need for cooperation among states to do so.''’
However, as the Restatement recognizes, the sweep of universal jurisdiction is
so great that an international agreement is generally needed to justify invoking
it as a basis of jurisdiction, and except in a few areas, such as torture and
aircraft hijackings, there are no international agreements expressly addressing
terrorism.''® Additionally, as discussed above, even if universal jurisdiction
were generally accepted as providing jurisdiction for a nation’s courts to try
terrorists, the problem is again complicated by trying to use this sweeping
jurisdictional grant against the sovereign rather than the individual terrorists.
This problem of suing the sovereign rather than the actor seriously complicates
both principles of jurisdiction that may arguably provide for jurisdiction in
United States courts.

Thus, while both of these theories of jurisdiction provide plausible bases for
exercise of jurisdiction in the United States, international support for these
principles is questionable. The United States remains essentially alone in interna-
tional law in applying the jurisdiction of its civil courts to actions performed
overseas by foreign sovereigns.''® Furthermore, beyond the problematic applica-
tion of jurisdiction, additional international law concerns are raised by the
execution of judgments on foreign property. As alluded to above, the attachment
provisions of the FSIA pose serious problems for the international obligations of
the United States.'*® The Vienna Convention on Diplomatic Relations requires
signatories—including the United States—to protect the personal property of
diplomatic missions;'*' however, Congress has authorized plaintiffs to attach
some of this property in the Terrorism Risk Insurance Act.'** It is therefore
doubtful both that a foreign state can be held liable under some principle of
international law for the tortious conduct of others and that property of that state
is subject to attachment.

2. Reciprocity

Given the questionable legality of the United States’ imposition of liability on
foreign states for acts committed overseas that the foreign states did not directly
commit, a legitimate concern arises about the United States being treated the
same way abroad. As Deputy Legal Adviser Borek stated:

116. Id. § 404 cmt. a.

117. Id. § 404.

118. See id. § 404 cmt. a. As the Restatement notes, the difficulty of defining terrorism in any broad
or systematic way that is acceptable to most nations has proven to be the greatest obstacle. /d.

119. See Hearing, supra note 110, at 10-12.

120. See supra section IIL.A.

121. Vienna Convention on Diplomatic Relations, supra note 102.

122. Terrorism Risk Insurance Act of 2002, Pub. L. No. 107-297, § 201(a), 116 Stat. 2322, 2337.
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[O]ur treatment of foreign states here can have an impact upon the treatment
of the U.S. Government abroad. Not only do we look to the FSIA as a guide
in asserting our own immunity abroad, but foreign states themselves may well
apply our standards against us as a matter of reciprocity.'*

This concern for reciprocal treatment of the United States in foreign courts was
the driving factor behind the State Department’s cool reception of the terrorism
amendments.'**

Indeed, applying merely the FSIA’s own standards of liability, acts of the
United States in the past quarter century could potentially make us liable to
other states. Colonel Oliver North’s sale of arms to a terrorist state (Iran) to fund
a repressive government that undeniably engaged in egregious human rights
violations (Nicaragua)'** could potentially be seen as the “provision of material
support or resources” to an entity engaged in the sort of acts prescribed by
§ 1605(a)(7); if Nicaragua had a similar statute, a private citizen would have a
reasonable possibility of success in an action against the United States.'*® Or
the School of the Americas, run by the United States Army, which has allegedly
instructed brutal Latin American regimes in how to repress their people through
fear and violence,'”’ could likewise subject the U.S. to suit under another
nation’s § 1605(a)(7)."*® There are thus legitimate grounds for why we would
not want other nations to adopt a reciprocal provision. And this is not merely
conjecture. In late 2000, Iran passed a law that allowed citizens who were
injured by the participation of the United States in that country’s coup d’etat in
1953 to sue the United States in Iranian courts, as a “measure of reciprocity” for
the suits in the United States against Iran.'*’

The concern here is not necessarily that reciprocity would have a tremendous
impact on the national fisc—foreign nations would face many of the same
challenges enforcing judgments against the United States'*® that the United
States has in enforcing judgments against them'>'—or even that our dignitary
interest would suffer when we are condemned by nations with little standing in
the international community, such as Iran. Instead, the greater concern about
reciprocity is that other states with some status in the international community

123. Hearing, supra note 110, at 12.

124. Id. at 15.

125. See, e.g., The Iran-Contra Report, N.Y. TiMEs, Nov. 19, 1987, at A14.

126. See Sealing, supra note 13, at 141.

127. See, e.g., Dahleen Glanton, Protests Seek Close of Army Facility; School of Americas Accused
of Teaching Courses in Terrorism, CHl. TriB., Nov. 22, 1999, at 1.

128. Id.

129. Id. at 121 (citing Iran MPs Cry “Down with America,” Approve Lawsuits Against United
States, AGENCE FRANCE-PRESSE, Nov. 1, 2000).

130. Not all foreign nationals would face all of the same obstacles that United States plaintiffs face.
For example, a national in a country that is not a signatory to the Vienna Convention or where the
courts do not strictly enforce the Vienna Convention may be able to attach embassy property. See supra
notes 102-03 and accompanying text.

131. See supra section IIL.A.
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could apply these principles to our government acting abroad.'** For instance, if
a Chilean national were to sue the United States government in Chile for
injuries caused by possible U.S. involvement in the coup d’etat against Presi-
dent Salvador Allende in 1973, the United States government may lose moral
authority and status in the international sphere to advocate for other moral
issues. By establishing these principles of jurisdiction against other nations, the
United States risks being subjected to them itself.

Again, the issue of reciprocity is a much larger problem for the provision
clause than for the acts clause. Cases in which the United States directly
engages in any “acts” that could be considered to be “torture, extrajudicial
killing, aircraft sabotage, [or] hostage taking” are much rarer than the instances
where the United States could be accused of providing material support or
resources to individuals engaged in such acts,"”* such as North’s aid to the
Sandanista regime or our sponsorship of the School of the Americas. As a result,
we risk expanding our own potential liability under reciprocal provisions in
other countries based on our imposing the provision clause on other nations.

C. EFFECTS ON DIPLOMACY

All of these policy problems feed into a larger problem—namely, interference
with the nation’s foreign policy caused by citizen suits. While these suits are
limited only to those states that are listed as state sponsors of terrorism,'**
which may be seen as already having unproductive relationships with the
United States, these states also tend to be those that the United States must
handle with the greatest care in conducting diplomacy. Citizen suits are a
clumsy way to pursue what should be a delicate diplomacy, and they risk
making “rogue governments defensive, discouraging dialogue, engagement,
political reform, and integration by these states into international legal and
financial regimes.”'*> These suits may progress at diplomatically inconvenient

132. This concern is similar to the concern that others have articulated about the United States
joining the International Criminal Court. In both instances, the concern is about the damage to
America’s role as a moral leader, either through trials of our military leaders or trials of our government
for sponsoring terrorist acts (or what the foreign plaintiffs consider to be terrorist acts). See, e.g., Diane
Marie Amann & M.N.S. Sellers, The United States of America and the International Criminal Court, 50
Awm. J. Cowmp. L. 381, 385 (2002) (quoting Senator Rod Grams’s objection to an international legal
regime that can “pass judgment on our foreign policy actions”).

133. 28 U.S.C. § 1605(a)(7) (2000 & Supp. I 2001). Recent developments may make the United
States liable under the acts clause as well, based on reports of our treatment of foreign prisoners in
Guantanamo Bay and elsewhere that may amount to torture. E.g., Ben Bain & Demetri Sevastopulo,
McCain Continues Drive to Ban Torture by U.S., FIN. TimEs (LonpoN), Dec. 9, 2005, at 6. Nonetheless,
this is the exception rather than the rule, and most conduct of the United States that could be called into
question under a provision akin to § 1605(a)(7) would be for provision rather than for acts.

134. See 28 U.S.C. § 1605(a)(7)(A).

135. Anne-Marie Slaughter & David Bosco, Plaintiff’s Diplomacy, FOREIGN AFF., Sept.—Oct. 2000, at
102, 113.
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times and, as a result, create serious problems with their timing.'*® For example,
when the Flatow decision awarding a $225 million judgment against Iran was
handed down,"*’ President Muhammad Khatami was in the process of consolidat-
ing the gains made by his reformist movement in Iran.'*® U.S. officials were
concerned that the decision would strengthen the position of anti-American
hardliners in Iran,"** a concern reflecting the complexity of dealing with these
outlying nations. Furthermore, these suits cannot be dismissed once relations
with the nation in question improve and they are removed from the list of state
sponsors of terrorism.'*® Even after cases come to judgment, large damage
awards for plaintiffs that cannot be collected while diplomatic relations are still
tense might pose a further obstacle to normalizing relations, as the United States
is likely to require the payment of any outstanding damage awards when
relations normalize.'*' These factors can pose substantial obstacles to improv-
ing diplomatic relations with nations that threaten the United States.

A related problem is the interference of citizen suits with the Executive’s
authority to punish these countries more effectively and productively. The
president has broad authority to target sanctions at a country by acting jointly
with Congress, through multilateral institutions like the United Nations, and,
perhaps most importantly, through the International Emergency Economic Pow-
ers Act (IEEPA).'** IEEPA was passed in 1977 to address “any unusual and
extraordinary threat, which has its source in whole or substantial part outside
the United States, to the national security, foreign policy, or economy [of the

136. The Supreme Court has recently suggested that the State Department might still be able to
persuade courts not to exercise the jurisdiction that the FSIA allows them to exercise. See Republic of
Austria v. Altmann, 541 U.S. 677, 702 (2004) (stating that an opinion letter by the State Department
stating that a particular state should not be subject to suit “might well be entitled to deference as the
considered judgment of the Executive on a particular question of foreign policy”) (emphasis added).
The Court explicitly refrained from expressing judgment on whether such deference to the Executive
would be granted in cases covered by the FSIA. Id. While the diplomatic calculus would change were
the Executive allowed to withhold jurisdiction in FSIA cases, it would still create a difficult political
problem for the President, who would have to risk being seen as siding with terrorists rather than his
own citizens. Even trusting the President to act in the interest of diplomacy in these instances, it is
nevertheless clear that an easier system that would not force the President to make these difficult
decisions would be preferable to an ad hoc system where the President must constantly weigh political
and diplomatic pressures.

137. See Flatow v. Islamic Republic of Iran, 999 F. Supp. 1, 34 (D.D.C. 1998).

138. Slaughter & Bosco, supra note 135, at 113.

139. Id.
140. See 28 U.S.C. § 1605(a)(7)(A) (exception applies only when the state was “designated as a
state sponsor of terrorism . .. at the time the act occurred, [or was] later so designated as a result of

such act”); see also Pugh v. Socialist People’s Libyan Arab Jamahiriya, No. 06-7167, 2007 U.S. App.
LEXIS 7830, at *3 (D.C. Cir. Apr. 3, 2007) (upholding suit against Libya despite Libya’s subsequent
removal from state sponsors of terrorism list). As discussed above, it remains an open question if the
State Department could “turn off” lawsuits permitted under the FSIA that it considers inappropriate or
undesirable. See supra note 136.

141. See Barry E. Carter, Responding to Rogue Regimes; From Smart Bombs to Smart Sanctions;
Terrorism Supported by Rogue States: Some Foreign Policy Questions Created by Involving U.S.
Courts, 36 NEw ENG. L. REv. 933, 938 (2002).

142. 50 U.S.C. §§ 1701-07 (2000).
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United States].”'** After declaring a national emergency,'** IEEPA empowers

the president to utilize a broad range of economic powers, including halting
imports and exports and restricting certain private financial transactions.'*’
IEEPA has been employed in a number of different situations in the past, such
as the Iranian hostage crisis, Iraq’s invasion of Kuwait, and Libya’s sponsorship
of terrorism; sanctions that are put in force often remain in force for many
years, until the President sees fit to remove the sanctions.'*® All these measures
allow the President to target the regime in the way most likely to place pressure
on strategic points within the regime.'*’ By contrast, citizen suits are not likely
to be enforced, and even if enforced, are not targeted in any way, meaning that
the price may ultimately be born by the population rather than the ruling
regime.'*® Thus, the inability to target these judgments is another way in which
foreign policy is needlessly stymied by these citizen suits.'** A system that
considers these problems holistically, rather than on an ad hoc basis, would
better serve the nation’s diplomatic efforts.

IV. A More HoLisTiC APPROACH TO DETERRENCE AND COMPENSATION

Despite these problems, it may be that the moral reprehensibility of terrorism
is so great that we are willing to bear them. Terrorist attacks on United States
citizens, such as that on the U.S.S. Cole, are unlikely to abate, and we may want
to retain every weapon we possess to combat such heinous acts, whether those
weapons are symbolic or real. Even if this is the case, however, we should be
practical in our use of the domestic courts to fight terrorism and limit the
applicability of the terrorism amendment only to those cases that involve the
acts clause, where states directly cause, through their own actions or those of

143. Id. § 1701(a).

144. See id. § 1621 (2000).

145. See CARTER, supra note 105, at 222.

146. Id. at 223-24. IEEPA can also be used to target individuals, in addition to countries. For
example, President Clinton applied sanctions to known narcotics smugglers, and to individuals that the
Secretary of State designated as having “materially contributed” to the efforts of a foreign country to
develop weapons of mass destruction. See id. at 224.

147. This also explains why many of the diplomatic problems cannot be avoided by simply
removing the state from the list of state sponsors of terrorism. The statutes that create the designation,
50 U.S.C. App. § 2405() and 22 U.S.C. § 2371, create other consequences for state sponsors of
terrorism, most notably restrictions on exports and other government aid, so the President cannot
remove a country from the list without losing the ability to target these sanctions. These inquiries—
whether to suspend exports and whether to allow citizen suits—may involve separate considerations,
further complicating the Executive’s ability to focus economic sanctions.

148. Slaughter & Bosco, supra note 135, at 113.

149. One positive development in this regard may be the transfer of the interest in judgments from
individual plaintiffs to the federal government in suits against Iran, pursuant to the Victims of
Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, § 2002, 114 Stat. 1464, 1542
(2000). See supra note 104 and accompanying text. With the government maintaining the rights to these
judgments, they will be less likely to make diplomatically clumsy maneuvers than private plaintiffs
eager to receive damage awards.



2052 THE GEORGETOWN LLAW JOURNAL [Vol. 96:2029

their agents, the terrorist acts complained of."”° When the conduct complained
of falls within the provision clause, however, the negative policy implications
are greatly exacerbated and courts should avoid imposing liability in such
situations.

There are a number of both judicial and legislative means to attempt to
address the harmful effects that may be brought about by employment of the
provision clause. First, courts could attempt to apply the act of state doctrine, a
judicially created doctrine that says that United States courts will not interfere
with actions taken by foreign governments within their own territory.'>" This
would not provide a very strong basis for excluding suits under the provision
clause, however, because the judge-made doctrine is subject to legislative
abrogation.'>* The 1996 amendments to the FSIA almost certainly provide such
an abrogation by explicitly waiving the immunity of foreign states when they
provide material support or resources to terrorists.'>> Another potential judicial
limitation would be to require a heightened standard of causation for the
provision clause by requiring that the provision must have been a cause in fact
of the injury ultimately suffered. As discussed in Part II, there are plausible
reasons for reading the statute to require such a heightened standard, but all of
the courts that have entertained the argument have rejected it.'>* Therefore, the
judicial reluctance to provide a more restrictive causation element coupled with
the legislative intent for the terrorism amendment to cover a wide range of
activity makes this judicial solution unlikely to take hold.

Given the inability of judicial solutions to address the problems with the
provision clause, we should seriously consider the possibility of a legislative
solution. As other commentators have suggested, one possible solution would
be an outright repeal of § 1605(a)(7) (and the related attachment provisions),
essentially returning foreign sovereign immunity to the state it was in in

150. E.g., Kilburn v. Socialist People’s Libyan Arab Jamahiriya, 376 F.3d 1123, 1132 (D.C. Cir.
2004) (stating that plaintiffs alleged sufficient facts to establish that the ARC was an agent of Libya in
carrying out Kilburn’s murder to defeat defendant’s motion to dismiss); Alejandre v. Republic of Cuba,
996 F. Supp. 1239 (S.D. Fla. 1997) (holding Cuba liable for the shooting down of a private plane by the
Cuban Air Force).

151. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401 (1964).

152. See, e.g., 22 U.S.C. § 2370(e)(2) (2000) (specifically overruling Sabbatino’s application of the
act of state doctrine); Banco Nacional de Cuba v. Farr, 383 F.2d 166 (2d Cir. 1967) (applying the statute
to overrule the act of state doctrine).

153. One could potentially argue that the terrorism amendment to the FSIA did not specifically
overrule the act of state doctrine and so only applies when the foreign government provides material
support or resources outside of its own borders. Such an interpretation, however, is clearly not in accord
with the legislative intent of providing a broad base for liability against regimes that support terrorism.
See supra section 1.C.

154. See, e.g., Kilburn, 376 F.3d at 1127-30; Owens v. Republic of Sudan, 412 F. Supp. 2d 99, 110
(D.D.C. 2006). The Supreme Court’s recent denial of certiorari in Rux v. Republic of Sudan, 461 F.3d
461 (20006), cert. denied 127 S. Ct. 1325 (2007), suggests that judicial interpretation of the causation
element as requiring a showing of only jurisdictional causation is not about to change.
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1995."%° This may in fact still be the best and most direct way to address the
policy concerns outlined in Part III.

However, I propose another method to avoid the most dire of these negative
policy concerns while still effectuating, to a limited degree, the interest of the
United States in expressing its condemnation of terrorism: eliminating the
provision clause from § 1605(a)(7). As shown in Part III, this would eliminate
the worst effects of § 1605(a)(7)’s broad sweep into diplomatic affairs by
limiting suits only to those situations where an “act of torture, extrajudicial
killing, aircraft sabotage, [or] hostage taking ... is engaged in by an official,
employee, or agent” of a country designated a state sponsor of terrorism.'>°
Granted, this would greatly limit the number of suits brought against foreign
states for their involvement with terrorist groups, but as I have argued, this is
not necessarily a bad thing. Furthermore, this situation would not eliminate all
suits, as cases such as Kilburn'>’ and Alejandre'>® would still involve a waiver
of sovereign immunity because the foreign state itself was the actor that directly
caused the death of the Americans.

Section 1605(a)(7) attempts to validate two important interests of the United
States: the interest in deterring states from supporting terrorism and the interest
in compensating victims of international terrorism. However, the provision
clause of § 1605(a)(7) seems to serve neither of these purposes, while subvert-
ing other diplomatic goals of the United States.'>” As was shown in Part III, the
inability of plaintiffs to actually obtain damages from these states calls into
doubt any real deterrence value that the lawsuits may have, and overall deter-
rence may actually be lessened to the extent that citizen suits hinder the
Executive’s ability to more deftly handle diplomacy and the application of
economic sanctions.

Additionally, compensation of victims could be handled in a more logical
manner. One serious problem with the current system is that it only allows for
compensation when the offending state is designated as a state sponsor of

155. See, e.g., Sealing, supra note 13, at 143 (“Putting the matter [of addressing international
terrorism] in the hands of litigators . . . is not the solution.”).

156. 28 U.S.C. § 1605(a)(7) (2000 & Supp. 12001).

157. Kilburn, 376 F.3d 1123.

158. Alejandre v. Republic of Cuba, 996 F. Supp. 1239 (S.D. Fla. 1997).

159. For example, as the United States is engaged in multilateral diplomacy to handle the Darfur
crisis in Sudan, the pending judgment against Sudan in the Rux litigation may have unforeseen
consequences. The delicateness of this diplomacy is evidenced by the State Department’s recent report
on state sponsors of terrorism: although designating Sudan as a state sponsor of terrorism, the report
glowingly approves of the steps Sudan has taken in becoming “a strong partner in the War on Terror
and aggressively [pursuing] terrorist operations directly involving threats to U.S. interests and person-
nel in Sudan.” U.S. DeP'T oF STATE, COUNTRY REPORTS ON TERRORISM ch. 3 (2007), available at
http://www.state.gov/s/ct/rls/crt/2006/82736.htm. Shortly after issuing this contradictory report, four
U.S. Senators wrote an open letter to the Director of National Intelligence, intimating that the report
might be a way for the administration to avoid addressing the Darfur crisis. Press Release, U.S. Senator
Russ Feingold, Senators Ask for Answers as Report Labels Sudan a “Strong Partner in the War on
Terror” (May 4, 2007), http://feingold.senate.gov/feingold/releases/07/05/20070504.html. Clearly, this
is a highly sensitive area of diplomacy upon which not even the two political branches presently agree.
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terrorism. The Executive’s designation of a state as a state sponsor takes into
account a number of political considerations and will almost certainly be
underinclusive of states that actually do provide safe harbor or more direct aid
to terrorists. To cite one well-known example, the majority of the September 11
hijackers were from Saudi Arabia and spent considerable time there absorbing
the teachings of radical Islam (although most of their training took place outside
of the Kingdom);'®® however, given Saudi Arabia’s strong alliance with the
United States, it is not designated as a state sponsor and would thus not be
subject to suit under the FSIA. The requirement that a state be designated as a
state sponsor of terrorism before it can be sued therefore creates irrational
distinctions among the victim classes by making their ability to sue under the
FSIA depend largely on their attackers’ country of origin.

Rather than dividing plaintiffs into disparate classes and requiring them to go
through all the expense and time of trials against states that are never going to
pay their judgments, we could set up a victim compensation fund similar to that
for the September 11th victims.'®" Such a fund could more expeditiously
provide, at lower costs, the same compensation that victims now receive.
Although some may bristle at the notion that the United States is paying for the
terrorist acts of others, it is nevertheless the de facto system we currently
have.'®® Furthermore, government compensation for natural disasters and even
for terrorist acts is more woven into our nation’s history than many may
realize—some cases of compensation date back to the nineteenth century.'®® For
example, after the War of 1812, the federal government established a commis-
sion to compensate United States citizens who lost property as a result of
military action or whose houses were destroyed by the British.'®* Given this
long history and the de facto reality of our inability to enforce judgments on
terrorist states, having the government provide compensation may be a less
onerous solution than it first appears. Eliminating the provision clause of
§ 1605(a)(7) thus may serve both to better deter terrorism and to provide better

160. Frank Gardner, Strain Shows on Saudi, BBC News, Aug. 27, 2002, http://news.bbc.co.uk/2/hi/
in_depth/world/ 2002/september_11_one_year_on/2134264.stm. I do not mean to suggest that Saudi
Arabia would necessarily have been liable even had they been designated as a state sponsor, for the
level of material support they rendered to the hijackers may not have been enough to create jurisdiction
under the FSIA. The example is intended simply to show the potentially invidious effect that these
classifications of victims can have.

161. See supra note 108.

162. See supra notes 96-108 and accompanying text. Additionally, nothing would prevent the
United States from continuing to seek repayment from the nations causing the harm as a price for
normalizing relations. Although there are certainly problems with this approach, see supra note 141 and
accompanying text, there may be circumstances when such repayment is appropriate. See, e.g., United
States v. Pink, 315 U.S. 203, 230 (1942) (upholding an executive agreement where the titles of certain
nationalized assets in the Soviet Union were assigned to U.S. nationals because the assignment and the
normalization of relations between the countries were ‘interdependent’ issues).

163. See generally Michele L. Landis, “Let Me Next Time Be ‘Tried by Fire’”: Disaster Relief and
the Origins of the American Welfare State 1789-1874, 92 Nw. U. L. Rev. 967 (1998).

164. See Michele Landis Dauber, The War of 1812, September 11th, and the Politics of Compensa-
tion, 53 DEPAUL L. REv. 289, 297 (2003).
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compensation to its victims.

CONCLUSION

In enacting the terrorism amendment to the FSIA and creating private rem-
edies for victims, Congress was clearly concerned with deterring states from
assisting terrorists and compensating victims of terrorist acts. However, deter-
rence and compensation are both too important as national goals to rely upon
citizen lawsuits as a means of effectuating those goals. A more holistic approach
that empowers the political branches to handle these states through whatever
appropriate means, whether economic, military, or otherwise, can send clearer
signals of deterrence to those nations that wish to harm the United States.
Additionally, a realistic approach to compensating victims, one that does not
rely upon enforcing unenforceable judgments or hoping that Congress will
enact a private bill, would better address the needs of those who have been so
seriously harmed by events beyond their control.

Perhaps the sole remaining argument against a repeal of the provision clause,
after one considers that deterrence and compensation could be achieved better
through alternate means, is an intuitive moral sense that lawsuits at least provide
one other way to express our indignation at reprehensible acts. While this
argument possesses a good deal of emotional force, a holistic approach that
attacks terrorism’s root causes, deters its actors, and promises compensation to
its victims is the best way to show our nation’s moral sense. The families of the
victims of the U.S.S. Cole bombing have finally won a judgment against Sudan
for its harboring of al Qaeda, nearly seven years after the attack;'® the length of
time before recovery of any judgment (if there ever is one) will be longer yet.
Those families and the rest of the nation deserve a better approach, one that
condemns terrorist acts not by tort lawsuits, but rather by truly deterring and
preventing future terrorist acts and more swiftly responding to the needs of the
victims.

165. Rux v. Republic of Sudan, 495 F. Supp. 2d 541 (E.D. Va. 2007). The award totaled nearly $8
million. /d. at 569.



